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WAR ON TERRORISM: IMMIGRATION
ENFORCEMENT SINCE SEPTEMBER 11, 2001

THURSDAY, MAY 8, 2003

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION,
BORDER SECURITY, AND CLAIMS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 2:10 p.m., in Room
2237, Rayburn House Office Building, Hon. John Hostettler (Chair-
man of the Subcommittee) presiding.

Mr. HOSTETTLER. The Subcommittee will come to order. In prep-
aration for the Attorney General coming to testify before the Judi-
ciary Committee later this month on the implementation of the
USA PATRIOT Act, we are having this hearing to examine immi-
gration law enforcement since September 11, 2001 in the war on
terrorism.

Of course the immigration functions of the Immigration and Nat-
uralization Service which used to exist in the Justice Department
have been transferred to the Department of Homeland Security.
Accordingly, we have two witnesses here from DHS, the Bureau of
Immigration and Customs Enforcement, and the Bureau of Cus-
toms and Border Protection to explain immigration law enforce-
ment since the transfer to DHS.

We also have a witness from the Executive Office for Immigra-
tion Review, an immigration component that remained with the
Justice Department to discuss immigration court activity since Sep-
tember 11, 2001.

No one would argue that all aliens are terrorists, but no one can
deny that all of the terrorist hijackers who committed the most
egregious attack on our country in its history were aliens. I take
issue with the misguided accusation that the Government must
stop equating immigration with terrorism. If the Government
equatgd immigration with terrorism, all immigration would have
ceased.

Clearly, the Government has not pursued ending all immigra-
tion, but we do need to be more creative than the terrorists in find-
ing loopholes in our immigration laws, closing those loopholes and
not creating new immigration loopholes.

Terrorists have not struck America again since 9/11. This is part-
ly the result of the Departments of Justice and Homeland Security
having undertaken crucial initiatives to close some of these loop-
holes.
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For example, although alien registration has been on the law
books for decades, the INS was not enforcing it. As a result, Gov-
ernment officials did not know when many aliens entered the U.S.,
where they were residing, or when they left the country. By any
standard, this lack of enforcement was dangerous and ripe for
abuse by aliens wishing to stay below the radar, including terror-
ists.

After 9/11, the Justice Department began the National Security
Entry-Exit Registration System, or NSEERS, an initiative to close
this loophole. Since the implementation of NSEERS in September
2002, more than 138,000 aliens from over 151 countries have been
registered. NSEERS has resulted in the identification of 11 aliens
linked to terrorism, the arrests of more than 120 criminal aliens
and the issuance of more than 12,000 charging documents placing
deportable aliens in deportation proceedings. This program is now
I‘u(lil in DHS. It has received unfair criticism that we will put to rest
today.

The Justice Department has also informed the Board of Immigra-
tion Appeals while this is not an obvious immigration enforcement
tool, it is actually a prerequisite for effective law enforcement. The
Board of Immigration Appeals had a backlog of cases as long as 6
years old. Aliens with appeals pending so long at the Board were
walking our streets, including criminal aliens who were free to
commit further crimes.

Streamlining has permitted the Board to more quickly decide
nonsubstantive appeals while spending its resources on novel ap-
peals rather than spending equal amounts of resources on both
types of appeals.

As a result the backlog has been significantly reduced. I support
the Board’s streamlining initiative. Delay is in every interest for
aliens seeking to remain unlawfully in the United States. Justice
delayed is justice denied for the majority of Americans who want
to see the removal of illegal and criminal aliens.

I look forward to hearing from today’s Government witnesses
about their other immigration law enforcement initiatives under-
way, as well as future plans to ensure that terrorists can no longer
exploit loopholes in our immigration laws.

And I now turn to the Ranking Member of the Subcommittee,
Ms. Jackson Lee, for any opening remarks she may have.

Ms. JACKSON LEE. Thank you, Mr. Chairman. I would be happy
to yield to the Ranking Member of the full Committee, Mr. Con-
yers.

Mr. CONYERS. Can you yield to me later?

Ms. JAcksoON LEE. All right, Mr. Conyers. Obviously your in-
structions will be adhered to. I just want to make sure that you
had the opportunity to speak at this time if you so desired.

Let me first of all thank you, Mr. Chairman, for this hearing. I
think that we are showing remarkable collegiality over a couple of
weeks. We have had some concerns, but I know that I am looking
forward—we have been putting on our calendars a mutual discus-
sion for some more hearings that I would like to see occur, but this
is an important hearing and it is an important initiative. And
frankly I think it is important, Mr. Chairman, and it should be at-
tributed to your leadership and the full Committee and full Com-
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mittee Ranking Member and Chairman and hopefully the leader-
ship that both of us are giving to this issue; the very fact that we
may be on different sides of the issue on certain aspects, but we
are at least providing an open forum to question the issue of civil
liberties, civil rights, and how we balance security with the respon-
sibilities and the principles of this Government.

Might I say that I am also very pleased to at least be cited and
quoted in your remarks that immigration does not equate to ter-
rorism. I think I have said that since 2001, over and over again,
and you may have put a different twist on it, but I think it is ex-
tremely important to reinforce that statement that immigration
does not equate to terrorism, and that this Nation loses if we so
do.

Let me take you down memory lane, Mr. Chairman, and I think
this preceded your tenure on this Committee. I had before me two
incidents that took a very long period of time. First, the incident
involving the FBI shooting in one of our northern States—and my
memory fades me at this point—I want to say Red Bluff. But in
any event—and the Waco incident.

And the question there was excessiveness and whether or not in
protecting Americans, neighbors, Texans, against these individuals
with sort of out-of-the-way viewpoints, living in manners that were
not traditional, we were not familiar with, they were strange,
whether or not we had the right, the authority, or whether or not
we used the right judgment in taking over and proceeding against
the Davidians in Waco and the incident that occurred with the
shooting of the pregnant wife, I believe, and son of the individual
by the FBI.

These were very intense times, and it dealt with domestic issues,
Americans who were divided on the way they wished to live, or the
idea that the Government should not intrude in their particular
comings and goings. And there were many of us who may not have
agreed philosophically with the positions of any of those groups,
the paramilitary that believed, however, that the right to associa-
tion and the freedom of speech was necessary to be able to pro-
mote.

And so I would like this hearing to open the eyes of the Members
of this Committee beyond the question of security, and we have got
to find them and we have got to get them, because I think it is im-
portant that we talk about the NIMBY concept, “Not In My Back-
yard.” and clearly you can use that in many ways. Not-in-my-back-
yard terrorism, or not-in-my-backyard will we have the kind of, if
you will, shameful practice that detains individuals without access
to counsel, that calls individuals enemy combatants and without
due process right, that denigrates our own judicial system by sug-
gesting that we could not have an even-handed fair trial and con-
vict those who deserve to be convicted and rule those innocent who
likewise deserve their innocence.

And it is extremely important that we focus, Mr. Chairman, on
these troubling aspects of what the Attorney General has pro-
moted. And just for the record on memory lane so I can be correct,
it is Ruby Ridge. Red Bluff was on my mind, because it was in
Houston, Texas. But it is Ruby Ridge.
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But I think it is extremely important that we—as we look for-
ward to the Attorney General’s presentation, that as we question
these individuals here, that we talk about administrative actions
versus statutory actions and legitimacy of such; that we talk about,
again, as I said, the access to counsel; and that we are very much
aware that by diminishing the rights of those that we feel should
be targeted, we are in fact diminishing the rights of Americans.
And if you talk to the victims of Ruby Ridge and if you talk to the
Davidians, though we realize that there was much heroic work by
law enforcement—and I said that on the record during those hear-
ings—there was a question of judgment, of whether or not we could
have done this in a different way.

So let me conclude, Mr. Chairman, by saying this. On 2001, 9/
11, America should not have burned its Constitution, because in
fact there were many faces who died on 9/11. The United Nations,
in essence, was represented in the Twin Towers. They were our
brothers and sisters. They were there doing business with us, cre-
ating business, creating an economic engine. And therefore to be
able to determine that we have people who are stopped on the
street because of their origins, country or religion, I think it is
shameful on America.

I hope that we will hear about this today in an edifying way,
and, Mr. Chairman, I hope we will find a collaborative way to ad-
dress your concerns and to address my concerns as well.

I yield back the balance of my time.

Mr. CoNYERS. Mr. Chairman.

Mr. HOSTETTLER. The Ranking Member of the full Committee,
Mr. Conyers, is recognized for an opening statement.

Mr. CoONYERS. I thank you for your kindness. I want to thank you
and our Ranking Member, Sheila Jackson Lee, for the hearing and
for the concern that both of you bring to this subject matter. It is
very important.

We are also quite proud of our minority counsel Nolan Rappaport
who has been working on this matter with us for quite a long time.

Now, you should know that there are—to show that this is not
a partisan operation here, there are parts of the discussion about
homeland security that we support. So I just want to get this on
the record. This is not a pro-and-con situation. There are some
things we can move through quite rapidly because we are in agree-
ment. Our witnesses may bring forth information that we may
want to listen to and look at everything they say, of course; but,
for example, the student and exchange visitor information system,
we are having a problem with that. The Operation Tarmac, so far
so good. The monitoring system needs a little bit of tweaking that
you will hear about a little later on. And that just about runs out
of the good things.

But do not be dismayed. Some of the things that we have some
criticism about we may be able to repair. We have got the leaders
here. I mean, this is what the hearing is for, and so I am very
pleased with the undertaking that has begun here with this Sub-
committee, and I would like to put the rest of my comments in the
record and yield back.

Mr. HOSTETTLER. Thank the gentleman.
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Mr. HOSTETTLER. The Chair now recognizes the gentleman from
Texas, Mr. Smith, for an opening statement.

Mr. SMITH. Thank you, Mr. Chairman. I will be brief because, as
we all know, we have votes that we need to go catch.

The first thing I want to do is express my appreciation to the Ad-
ministration officials who are here and tell them how much it
means, I think to all Americans, to know that they are doing every-
thing they possibly can to protect American lives, and that is, after
all, why we fought the war on terrorism, why we continue to do so,
and why we continue to need to know, more than anything else,
who is coming into the country, why they are coming in, what they
have with them, and how long they are staying. And that is a
tough goal to achieve, but I appreciate all the efforts that are being
made to try to accomplish just that.

Secondly, Mr. Chairman, I don’t know after we have these votes,
I would like to come back for questions, so I would like to submit
written questions, if I may, to some of the witnesses that are here.

And lastly I would like to recognize a former staff member of the
Immigration Subcommittee, Cordia Strom, who happens to be in
the front row and who served us so well for the 6 years she was
here. But, Cordia, in an effort to embarrass you, I am glad you are
here and glad to see you.

I will yield back, Mr. Chairman.

Mr. HOSTETTLER. I thank the gentleman.

[The information referred to follows in the Appendix]

Mr. HOSTETTLER. The Chair now recognizes the gentlelady from
California, Ms. Sanchez, for an opening statement.

Ms. SANCHEZ. Thank you, Mr. Chairman, and good afternoon to
all the witnesses who have taken the time to come to answer ques-
tions today and give testimony. We are about to embark on a vi-
tally important topic that needs careful attention, and I thank
Chairman Hostettler and Ranking Member Jackson Lee for sched-
uling this hearing.

Since the tragic events of September 11, 2001, this country has
focused a great deal of time and energy on finding ways to keep
this Nation and the world safe from terrorism. Unfortunately, some
of those measures have come at the cost of other American values,
such as the free movement of people and goods, freedom of speech
and association, and due process under the law.

The very difficult task we have is to balance our need for na-
tional security with our need to protect people’s rights.

And I would ask if we are going to continue or hold off until we
vote. Are they calling votes?

Mr. HOSTETTLER. After the gentlelady’s opening statement, we
will recess.

Ms. SANCHEZ. Okay. I will make pace to finish. I am concerned
about all of the various liberties that are being invaded or that are
at stake. I want to highlight a couple in particular.

First, I am distressed over the recent decision requiring State
and local law enforcement officials to enforce immigration laws,
and apparently I am not the only one who is distressed over that.
Local and State officials, including members of the Los Angeles Po-
lice Department, have protested this since the idea was first men-
tioned. They continue to do so.
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In addition, a variety of groups across the political spectrum are
concerned about such a setup. Even without regard to civil lib-
erties, this decision is problematic. Law enforcement is already
burdened with keeping track of all the numerous criminal laws.
Now they are being expected to understand and remember count-
less immigration laws as well.

Inevitably, we will see situations where a person who may look
Arab or Middle Eastern or Latino or other—or, in their words, like
an immigrant—may be detained by a police officer who thinks this
person may be in violation of the immigration laws, only to dis-
cover later that this person is either a legal permanent resident or,
in fact, a citizen of the United States.

I am also gravely concerned about the workplace sweeps that
have been occurring around the Nation. Many of them are con-
nected with the Operation Tarmac, which purports to make our air-
ports safer. Unfortunately, there is little or no evidence that it is
doing that. Instead, tens of thousands of innocent people are being
detained and harassed as they try to go about doing their jobs and
providing for their family, all at a great expense to the taxpayers
of this country.

The encroachments on our civil liberties go far beyond the two
I have mentioned here. When looked at as a whole, these invasions
of our rights present severe attacks on the values cherished in a
democracy. We must be vigilant in ensuring that in our desire to
feel safe, we do not adopt questionably successful measures that
are certain to alienate our immigrant communities. This hurts our
ability to effectively fight terrorism, as every citizen and every com-
munity has an important role to play in our Nation’s security.

Thank you, Mr. Chairman. I yield back the balance of my time.

Mr. HOSTETTLER. I thank the gentlelady.

The House has now four votes that are pending that could take
an appreciable amount of time, anywhere from 40 to 50 minutes.
I apologize to the witnesses for this inconvenience. It is our job to
go and vote, and so I now recess the Committee subject to the call
of the Chair. And please everyone come back as soon as possible
after the votes.

[Recess.]

Mr. HOSTETTLER. The Subcommittee will come to order. Once
again, I appreciate the witnesses’ forbearance, apologize for the in-
convenience, and at this time I would like to introduce members of
the panel.

Kevin Rooney has served as the Director of the Executive Office
for Immigration Review since January 1999. EOIR oversees the im-
migration court system, including the 52 immigration courts na-
tionwide and the Board of Immigration Appeals. From March of
2001 till August of 2001, Mr. Rooney was the Acting Commissioner
of the Immigration Naturalization Service. He also served as the
EOIR Deputy Director from 1995 to 1997 before serving as the as-
sistant director of the Bureau of Prisons from 1997 to 1999. Mr.
Rooney was the Assistant Attorney General for Administration
from 1977 to 1984 under three attorneys general during the Carter
and Reagan administrations. He is a graduate of St. Mary’s Semi-
nary and the University of George Washington University School
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of Law—Southern University and George Washington University
School of Law. Mr. Rooney is also a U.S. army veteran.

Michael Dougherty was appointed to serve as the Director of Op-
erations for the Bureau of Immigration and Customs Enforcement
in the Department of Homeland Security in March of this year. Mr.
Dougherty began his law enforcement career as a special agent of
the former INS in New York, and in 1992 was among the first
agents assigned to the Joint Terrorism Task Force, the FBI. He
served as the JTTF case agent for the first World Trade Center
bombing investigation and the subsequent seditious conspiracy to
destroy New York City landmarks. Prior to his current appoint-
ment, Mr. Dougherty was a partner in KPMG, where he was an
advisor in investigations and integrity management, computer
forensics and electronic discovery and fraud and misconduct diag-
nostic assessment. He is a graduate of Ohio State University.

Jay Ahern is the Assistant Commissioner, Office of Field Oper-
ation, at the Bureau of Customs and Border Protection in DHS. Be-
fore the creation of DHS, Mr. Ahern served in the same position
with the U.S. Customs Service since June 2002. Prior to that, he
served in various positions with the Customs Service both at head-
quarters and in the field. Mr. Ahern is a graduate of Northeastern
University.

Laura Murphy has been the Director of the Washington National
Office of the American Civil Liberties Union since 1993, where she
directs the Federal lobbying operation for the National ACLU.
Prior to 1993, she worked with the ACLU in other capacities as a
lobbyist on women’s and civil rights for the ACLU Washington Na-
tional Office as the Development Director of the ACLU Foundation
of Southern California and a board member for two ACLU affiliates
in California and Illinois. She worked as a legislative assistant for
two Members of Congress and was chief of staff for the California
Assembly Speaker. Ms. Murphy is a graduate of Wellesley College.

Mr. Hostettler. I thank the panelists for your attendance here
today. Mr. Rooney, you have 5 minutes for your testimony today,
and, without objection, your written testimony can be submitted for
the record.

STATEMENT OF KEVIN ROONEY, DIRECTOR, EXECUTIVE OF-
FICE FOR IMMIGRATION REVIEW, DEPARTMENT OF JUSTICE

Mr. RooNEY. Thank you, Mr. Chairman. Mr. Chairman, Ms.
Sanchez, I am pleased to appear before you today to discuss how
the Executive Office for Immigration Review, which we call EOIR,
has responded to the challenges facing the Nation’s immigration
system in the aftermath of the events of September 11, 2001.

Mr. Chairman, since this is the first opportunity for me to testify
during your tenure on this Subcommittee, I would like to take a
moment to outline EOIR’s role in the immigration system. EOIR is
an administrative hearing tribunal which presides over both the
trial and appellate immigration cases throughout the United
States. We were established in 1983 when the Department of Jus-
tice created the office of the Chief Immigration Judge, which now
has 52 immigration courts around the country, and combined this
function with the long-existing Board of Immigration Appeals.
EOIR operates under a delegation from the Attorney General of his
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authority to interpret the immigration laws and to ensure due
process in their application.

Since our creation in 1983, we have operated within the Depart-
ment of Justice, but organizationally separate from the former Im-
migration and Naturalization Service.

EOIR has no jurisdiction over an alien unless the Government
files charging documents with our courts. As you know, on March
1, 2003, the functions of the INS moved to the Department of
Homeland Security, and DHS now prosecutes immigration cases
before EOIR’s tribunals which remain in the Department of Jus-
tice.

The most common type of proceeding before EOIR is the removal
hearing. In these hearings, the DHS charges and must prove that
an alien is in the United States unlawfully and should be removed.
However, while almost all of the hearings include the issue of re-
movability, the outcome of many of these hearings does not turn
on this issue but rather on the issue of relief from removal. Most
aliens concede that they are removable but then apply for one or
more forms of relief from removal. At that time, the burden shifts
to the alien to prove that he or she is eligible for relief, including
asylum, voluntary departure, cancellation of removal, et cetera.

Another frequent proceeding conducted by EOIR is the bond re-
determination hearing for aliens in pending immigration hearings.
Eligible aliens can ask an immigration judge to reduce the amount
of bond set by DHS or to set a bond if DHS has determined that
no bond should be set. If either the alien or DHS disagrees with
the decision of the immigration judge, that party may appeal the
decision to the Board. Disagreements with rulings by the Board
can be litigated in Federal court by the alien; or, in rare cases,
DHS, the Board, or the Attorney General may refer a Board deci-
sion to the Attorney General for de novo review.

EOIR fulfills its mission despite an enormous volume of cases. In
fiscal year 2002, the 52 immigration courts received more than
290,000 matters, which was an increase of more than 8,000; from
the previous year, and an increase of 37,000 from the year before
that.

In fiscal year 2002, the immigrations judges completed nearly
275,000 matters. So they received 290,000 and completed 275,000.

As an appellate body, the Board handled a proportionate volume.
In fiscal year 2002, the Board received nearly 35,000 cases, up from
28,000 the year before. It completed more than 47,000 cases, an in-
crease from 32,000 from the year before. This increase in case com-
pletions is principally attributable to the implementation of the At-
torney General’s regulations restructuring the Board.

EOIR’s mission has never been more critical than in the after-
math of September 11th. The terrorist atrocities of that day have
presented the Justice Department and the Nation with an extraor-
dinary challenge. Immigration policy is a crucial element in meet-
ing that challenge, and as the Attorney General’s primary inter-
preter of immigration laws, EOIR is at the forefront of the effort.

I have several examples to cite here, Mr. Chairman, but I think
I will just move on in the interest of the shorter time that we have.

I just want to emphasize the Attorney General’s restructuring of
the Board of Immigration Appeals. The results of that restruc-
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turing have been very impressive. I testified here in February of
2002 when we announced the restructuring regulations, and we
have seen significant success since that time. On September 25th
of last year when the new time rule became effective, we had near-
ly 22,000 cases that were ready for adjudication by the Board of
Immigration Appeals. During the past 7 months, the Board has
completed all of the single member adjudications that were in-
volved in those 22,000, and today have less than 1,600 that have
been referred to the three Member panels. So we feel very good
about the success that we have had there.

I appreciate the opportunity, Mr. Chairman, to come talk to you
this afternoon, and I look forward to working with the Members of
the Subcommittee in answering any questions that you may have.

Mr. HOSTETTLER. Thank you, Mr. Rooney.

[The prepared statement of Mr. Rooney follows:]

PREPARED STATEMENT OF KEVIN D. ROONEY

MR. CHAIRMAN, RANKING MEMBER JACKSON LEE, AND MEMBERS OF
THE SUBCOMMITTEE:

It is my pleasure to appear before you to discuss how the Executive Office for Im-
migration Review (EOIR) has responded to the challenges facing the nation’s immi-
gration system in the aftermath of the events of September 11th, 2001.

BACKGROUND INFORMATION REGARDING EOIR

EOIR is an administrative hearing tribunal which presides over both trial and ap-
pellate immigration cases throughout the United States. It was established in 1983
when the Department of Justice (Department) created the Office of the Chief Immi-
gration Judge and its Immigration Courts and combined this function with the ex-
isting Board of Immigration Appeals (Board). In 1987, the Office of the Chief Ad-
ministrative Hearing Officer (OCAHO) was added to EOIR to interpret the laws
sanctioning the hiring of illegal aliens, immigration-related employment discrimina-
tion, and in 1991, immigration-related document fraud was added to OCAHO’s juris-
diction. EOIR operates under a delegation from the Attorney General of his author-
ity to interpret the immigration laws.

Prior to the consolidation of the Immigration Courts and the Board under EOIR,
initial immigration hearings were conducted by the Immigration and Naturalization
Service (INS). Moving the adjudication function to EOIR ensured impartiality in im-
migration proceedings by having cases decided by a different administrative entity
than the agency initiating the removal proceeding. EOIR does not have jurisdiction
over an alien’s case unless the government files charging documents with EOIR. On
March 1, 2003, the functions of the INS moved to the Department of Homeland Se-
curity (DHS). DHS, therefore, now prosecutes immigration cases before EOIR’s tri-
bunals, which remain in the Department of Justice under the Homeland Security
Act of 2002.

The most common type of proceeding before EOIR is the removal hearing. In
these hearings, the DHS charges, and must prove, that an alien is in the United
States unlawfully and should be removed. However, while almost all hearings in-
clude the issue of removability, the outcome of many of these hearings does not turn
on this issue, but rather on the issue of relief from removal. Most aliens concede
that they are removable, but then apply for one or more forms of relief from re-
moval. The burden then shifts to the alien to prove that he or she is eligible for
relief, including asylum, voluntary departure, cancellation of removal, or other rem-
edies. Another frequent proceeding conducted by EOIR is the bond redetermination
hearing for aliens in pending immigration hearings. Eligible aliens can ask an immi-
gration judge to reduce the amount of bond set by DHS, or to set a bond if DHS
has determined that no bond should be set.

If either the alien or DHS disagrees with the decision of the immigration judge,
that party may appeal the decision to the Board. The alien may litigate disagree-
ments with rulings by the Board in federal court, or, in rare cases, DHS, the Board
or the Attorney General may refer a Board decision to the Attorney General for de
novo review.

EOIR’s primary functions are: 1) to provide a uniform interpretation and applica-
tion of immigration law, through a timely adjudication process involving individual
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cases; and 2) to provide due process and fair treatment to all parties involved. In
FY 2002, the 52 Immigration Courts received more than 290,000 matters, an in-
crease of more than 8,000 from FY 2001, and an increase of more than 37,000 from
FY 2000. During FY 2002, the immigration judges completed nearly 275,000 mat-
ters. As an appellate body, the Board handled a proportionate volume. In FY 2002,
the Board received nearly 35,000 cases, up from 28,000 the year before. It completed
more than 47,000 cases, an increase from 32,000 from the year before. This increase
in case completions is principally attributable to the implementation of the Board’s
restructuring regulations, which I will address later. As DHS increases its enforce-
ment activities, EOIR expects the number of cases it receives each year to continue
to rise.

SEPTEMBER 11 AND NATIONAL SECURITY ISSUES

EOIR’s mission has never been more critical than in the aftermath of September
11th. The terrorist atrocities of that day have presented the Justice Department,
and the nation, with an extraordinary challenge. Immigration policy is a crucial ele-
ment in meeting that challenge, and as the Attorney General’s primary interpreter
of immigration laws, EOIR is at the forefront of the effort.

Ten days after the attack on the United States, we implemented new procedures
for handling immigration cases involving aliens linked to the government’s ongoing
investigation of the September 11th attacks and other terrorist activity against the
United States. These immigration matters were identified as “Special Interest
Cases.” In conjunction with that effort, the Chief Immigration Judge instructed im-
migration judges and court administrators to close to the public hearings involving
Special Interest Cases, and to bar access to the related administrative record and
docket information. These instructions were issued to protect national security and
public safety by preventing sophisticated terrorist organizations like al Qaeda from
learning about the government’s ongoing terrorism investigation. But they also were
designed to protect the identities and the privacy interests of the aliens in these pro-
ceedings. At the same time, these aliens were neither prevented from seeking legal
counsel nor from presenting evidence in support of their claims, including witness
testimony, nor were they prevented from making their identities public. In fact,
more than 75 percent of the 611 aliens whose hearings were closed under these pro-
cedures were represented by counsel. Litigation involving the closures has drawn
different results. The Third Circuit Court of Appeals has upheld the Special Interest
Case procedures while the Sixth Circuit reached the opposite conclusion. The plain-
tiffs in the Third Circuit have asked the Supreme Court to consider the case, and
we await its decision. At present, there are no aliens that are subject to the closure
rules because the immigration court hearings in all designated Special Interest
Cases have been completed.

This comprehensive approach to national security interests in the immigration
context is also reflected in the Attorney General’s recent decision in Matter of D-
dJ-, 23 I&N Dec. 572 (A.G. 2003). This case arose when a ship carrying 216 undocu-
mented aliens sailed from Haiti into Biscayne Bay, Florida in October 2002. Mr. D-
J- was among the aliens apprehended by law enforcement authorities, detained, and
placed in removal proceedings as being inadmissible to the United States. He ap-
plied for a bond to obtain his release pending his hearing on his asylum application.
The government argued, based on information received from the Departments of De-
fense and State and the Coast Guard, that granting bond to Mr. D-J- and the others
on that boat threatened national security because such a grant would encourage
other mass migrations and strain the capabilities of the Coast Guard to protect this
country. The Department of State memorandum stated that potentially threatening
nationals from other countries were using Haiti as a launching point to enter the
United States. The immigration judge granted the bond, and the Board upheld the
grant based on its finding that the broad national interests invoked by the govern-
ment were not appropriate considerations for the immigration judge or the Board
in making the bond determination without further direction from the Attorney Gen-
eral. Upon reviewing the decision, the Attorney General provided such guidance and
directed the immigration judges and the Board to consider national security inter-
ests when deciding bond applications.

Another tool developed by the Attorney General to address national security
issues that arise in cases before EOIR is the protective order. On May 28, 2002, the
Department published an interim regulation that provided a mechanism for the gov-
ernment to ask an immigration judge to place a protective order over information
that, while not classified, was sensitive and could damage law enforcement or na-
tional security interests if released beyond the parties to a specific immigration pro-
ceeding. If an immigration judge grants a protective order, the alien, counsel, and
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anyone else approved by the government, is given full access to the protected infor-
mation, but can not disclose that information to others. The alien may challenge the
admissibility of the evidence and may appeal the granting of the protective order
if he or she appealed the case to the Board. The public may attend all portions of
the alien’s hearing, except those parts where the protected information is discussed.
A violation of the protective order could render the alien ineligible for discretionary
relief and could subject the alien’s attorney to disciplinary procedures. This tool
demonstrates the careful balancing of rights and interests in the post-September
11th environment: it provides the maximum access to evidence for the alien and to
the hearing for the public without compromising important governmental interests.
While an important instrument in the effort to protect national security, protective
orders have been requested in a limited number of cases. Since their introduction,
the government has sought them no more than a dozen times.

REFORM OF THE BOARD OF IMMIGRATION APPEALS

Shortly after taking office, the Attorney General expressed concern that ineffi-
ciency and delay in the adjudication of appeals by the Board effectively denied jus-
tice to all parties. To address this concern, the Attorney General proposed in Feb-
ruary 2002 and finalized in August 2002, a regulation to restructure the Board
(Board Restructuring Regulation). During the last decade, the Board experienced a
dramatic increase in the volume of appeals filed for adjudication. In 1992, the Board
received more than 12,000 new cases; by 1999, it received more than 31,000 new
cases. This upsurge in new cases can be attributed, in large part, to greater enforce-
ment activities on the part of the former INS and significant changes in the immi-
gration laws. During that time, the number of pending cases also grew at a striking
rate. At the end of 1992, the Board had more than 18,000 pending cases; by 1999,
the number of pending cases had grown to nearly 52,000. The result of this backlog
was a significant delay in the adjudication of a large number of cases. To remedy
this untenable situation, a reform of the structure and procedures of the Board was
required.

In response to both the growing number of appeals and the growing backlog, the
Department began to address these problems comprehensively and developed meth-
ods to increase the Board’s efficiency without compromising its mission. In October
1999, EOIR promulgated a regulation to streamline some of the Board’s processes
(Streamlining Regulation). The Streamlining Regulation allowed single Board Mem-
bers to decide straightforward and non-controversial kinds of appeals in certain
types of cases with either a short order on the merits or without a separate written
opinion, in essence affirming an immigration judge’s decision without further opin-
ion.

The Attorney General’s Board Restructuring Regulation expanded the Stream-
lining regulation to include most types of cases before the Board. The Attorney Gen-
eral concluded that further streamlining the Board’s processes was the most effec-
tive means of allocating the Board’s resources to create the best possible appellate
review for all cases within the Board’s jurisdiction. Accordingly, review of cases by
three Board Members or the entire Board is reserved for controversial or novel cases
that require the Board to correct errors of fact, to settle inconsistencies in the rul-
ings of different immigration judges, or to apply new provisions of law, including
those case determinations to be issued as precedent decisions. Other features of the
regulation include establishing reasonable deadlines for completion of adjudications,
generally 90 days for single Board Member adjudications, and 180 days for three
Board Member decisions; establishing immigration judges as the primary fact find-
ers in immigration matters because they reach the correct result in the over-
whelming majority of cases; and reducing the size of the Board to 11 members, a
number consistent with the historic capacity of appellate courts and administrative
appellate bodies to adjudicate the law in a cohesive manner, the ability of individ-
uals to reach consensus on legal issues, and the requirements of the existing and
projected caseload of the Board.

The results of the Attorney General’s Board Restructuring Regulation have been
impressive. On September 25, 2002, when the final rule became effective, nearly
22,000 cases were ready to be adjudicated by the Board. During the past 7 months,
the Board completed all of its single Board Member adjudications and only 1,700
cases remain for adjudication by three Board Member panels. The Board also will
reach its optimal size of 11 members in the coming weeks after reassigning five
Board Members to other important roles within EOIR. Arising from the challenges
facing the Department after September 11th, EOIR’s more efficient Board has,
through the Attorney General’s initiatives, preserved its role in providing full review
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and careful deliberation to the cases before it, and will continue to be of great value
to the immigration community.

ONGOING COORDINATION WITH THE DEPARTMENT OF HOMELAND SECURITY

The development of the protective order regulation occurred while the INS was
still in the Department of Justice and exemplified the cooperation of intra-depart-
mental components in promulgating regulations. EOIR worked with the rest of the
Department by supplying its expertise in the operations of the Immigration Courts
and the Board. Because it is uniquely situated to evaluate the practical outcome of
regulatory proposals on its operations, EOIR’s viewpoints are sought on those pro-
posals that will affect our activities. With the transfer of the INS from the Depart-
ment of Justice, we continue to have the same cooperative working relationship with
DHS on issues that affect both of our agencies. The Department’s and EOIR’s par-
ticipation in these discussions continues our tradition of ensuring that the applica-
tion of homeland security and other immigration-related initiatives incorporates the
principles of due process and fairness, ensuring that EOIR continues to adjudicate
matters thoughtfully and efficiently.

Thank you for this opportunity to appear before the Subcommittee. I look forward
to working with members of the Subcommittee and would be pleased to answer any
questions you may have.

Mr. HOSTETTLER. Mr. Dougherty.

STATEMENT OF MICHAEL DOUGHERTY, DIRECTOR OF OPER-
ATIONS, BUREAU OF IMMIGRATION AND CUSTOMS EN-
FORCEMENT, DEPARTMENT OF HOMELAND SECURITY

Mr. DOUGHERTY. Thank you, Mr. Chairman.

Mr. Chairman and Members of the Subcommittee, I am Mike
Dougherty, the Director of Operations for the Bureau of Immigra-
tion and Customs Enforcement, now known as BICE, and I want
to thank you for the opportunity to discuss one of our primary mis-
sions, which is to combat terrorism through the aggressive enforce-
ment of our immigration and customs laws.

I speak to you today from a unique perspective. I started my ca-
reer as an INS special agent. I helped pioneer the INS
counterterrorism program and served in a supervisory capacity in
the FBI counterterrorism program. And as you mentioned, Mr.
Chairman, prior to my appointment, I was a partner in a global ac-
counting and advisory services firm.

We as a Nation are proud of our globally celebrated and un-
matched commitment to embracing those who have come here le-
gally to join us in the building of America. And rightly so. That is
what makes us great. However, as the tragic events of September
11th made clear, those bent on tearing us down will try to take ad-
vantage of our generosity and openness.

The 19 hijackers involved in the attacks on the World Trade Cen-
ter and Pentagon exploited our immigration system to gain access
to this country. It is one of BICE’s core missions to prevent such
exploitation.

The Homeland Security Act of 2002 abolished the INS, and the
President’s reorganization plan established BICE. The new Agency
brings together more than 14,000 employees, including some 5,500
special agents. This makes it the second largest investigative team
in Federal law enforcement.

As the investigative arm of the Department of Homeland Secu-
rity, BICE has an incredibly broad array of investigative missions
and authorities. For example, BICE is responsible for investigating
alien smuggling, immigration and benefits fraud, document fraud,
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money laundering, export and import violations, including those re-
lated to weapons of mass destruction and sensitive technology. We
also investigate other criminal activities that have been linked to
terrorism.

Moreover, BICE is responsible for apprehending, detaining and
removing aliens from the United States. Effectively executing these
missions is an enormous challenge that can only be addressed suc-
cessfully if our resources, including our legal authorities, are uti-
lized in the most effective and efficient manner.

The challenges and problems of the former INS are well known.
Now in the Department of Homeland Security, we are addressing
these problems directly and seizing this historic opportunity to ef-
fectively and fairly enhance our immigration laws and enforce
them. There is no alternative.

BICE is at the forefront of our Nation’s efforts to protect the
homeland, the Nation, and the American people against future at-
tacks.

The investigation of September 11th again demonstrated the
vital role that the application of immigration enforcement authority
and expertise play in securing our Nation. It is well known that
Zacarias Moussaoui, the alleged 20th hijacker, was initially ar-
rested and detained pursuant to this authority. BICE’s immigra-
tion enforcement authority has been aggressively applied since the
first attack on the World Trade Center in 1993.

Immigration special agents were integral to the successful inves-
tigation and prosecution of the defendants in that attack as well
as subsequent criminal intelligence case. I was one of those agents.

Today BICE has more than 200 agents and officers assigned to
joint terrorism task forces, and all of BICE’s programs are design
to protect our Nation and our way of life.

Today I would like to highlight certain initiatives we are under-
taking to ensure the integrity of our Nation’s legal system, safe-
guard it and protect it from potential national security threats and
serious offenders.

For example, on March 20, BICE agents began seeking out Iraqi
nationals believed to be unlawfully in the United States. This effort
carried out jointly with the FBI as part of Operation Liberty Shield
was aimed at identifying and collecting information regarding indi-
viduals who might pose a threat to the safety and security of the
American people.

Another example is the National Security Entry-Exit Registra-
tion System, known as NSEERS. Mandated by Congress, it was
launched in September 2002. It identifies persons from certain
countries of concern who are subject to fingerprinting and
photographing at ports of entry and must regularly report during
their stay. To date, more than 138,000 people from 150 different
countries have been registered. In this process we have identified
11 persons closely linked to terrorism and have arrested more than
120 criminal aliens including violent offenders and child molesters.

Under the Absconder Apprehension Initiative, BICE tracks, ap-
prehends, and removes aliens who have violated U.S. immigration
laws, been ordered deported but fled before their order could be
carried out. We have determined that there are an excess of
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300,000 absconders subject to removal, including 80,000 with crimi-
nal records.

There is a separate population that cannot be removed from the
United States at this time. The first phase targets persons from
countries with active al Qaeda networks, and more than two-thirds
of the 1,139 absconders from these countries arrested so far have
already been removed from the United States.

We are also working to improve the efficiency of the Student Ex-
change Visitor Information System, known as SEVIS, which was
developed in recognition of the fact that ensuring foreign students
comply with the terms of their visa is vital to our national security.

And, Mr. Chairman, in conclusion, I would like to send a clear
message to this Committee and the American people regarding
BICE’s commitment to fulfilling its mission of protecting the home-
land by vigorously enforcing our immigration laws. We take our
mandate from the people and Congress seriously, and we will uti-
lize our resources fairly and aggressively to enforce our laws and
restore integrity to our system of legal immigration.

We are eager to work with you and other Members of Congress
to achieve the level of security the American people desire and they
deserve.

Thank you, and I look forward to your questions.

Mr. HOSTETTLER. Thank you, Mr. Dougherty.

[The prepared statement of Mr. Dougherty follows:]

PREPARED STATEMENT OF MICHAEL T. DOUGHERTY

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE, thank you for the
opportunity today to update you on the Bureau of Immigration and Customs En-
forcement’s (BICE) efforts to combat terrorism. No mission of the U.S. government
is more important than protecting the Nation and the American people against fu-
ture terrorist attacks, and that is the paramount responsibility of the newly created
Department of Homeland Security (DHS). The work of BICE is an indispensable
part of fulfilling this responsibility. As you know, BICE has only recently been
formed and I am especially pleased to be able to provide you with an update on ini-
tiatives begun under the now legacy Immigration and Naturalization Service (INS)
and how these operations will be managed by their new custodian, BICE.

We as a nation are proud of our globally celebrated—and unmatched—commit-
ment to embracing those who come here legally to join us in building up America,
and rightfully so. It is what makes our country great.

However, as the tragic events of September 11, 2001 made clear, those intent on
tearing us down will try to take advantage of our generosity and openness by ex-
ploiting any mechanism that allows them access to the United States. The nineteen
hijackers used our immigration system to gain access to the country in order to
carry out the deadly attacks of September 11. While the horrific events of that date
reinforced the vulnerabilities in our immigration system, operatives in prior ter-
rorism cases have used fraudulent identities, visas, and travel documents to gain
access to our country and further their operations. In the 1993 World Trade Center
bombing, operatives arrived in the U.S. on student visas but never attended school
here. What is also clear from this history is the incredibly powerful tool that immi-
gration enforcement provides in addressing the vulnerabilities in our system that
have been exploited by terrorists and other violent criminals.

BICE’s mission is to use its enforcement tools to prevent exploitation of the immi-
gration system. To fulfill this mission, BICE targets terrorist and criminal organiza-
tions that threaten the country’s security and strategically focuses our resources to
address these threats. In addition to working on specific cases that raise national
security concerns, we identify and mitigate the vulnerabilities in our immigration
system that could be exploited by terrorist and criminal organizations.

OVERVIEW

The Homeland Security Act of 2002 abolished the INS and the President’s Reorga-
nization Plan under the Act established BICE. BICE combines the investigative
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functions of the Immigration and Naturalization Service (INS) and the U.S. Cus-
toms Service with the Federal Protective Service (FPS). In addition, the President’s
Plan merged the Air and Marine Interdiction Unit and the legacy INS Detention
and Removal Program into BICE. The new agency brings together approximately
14,000 employees, including some 5,500 special agents. This makes it the second
largest investigative team in Federal law enforcement. Only the Federal Bureau of
Investigation (FBI) is larger.

BICE enforces immigration and customs laws, giving it one of the most complex
and far-reaching missions within DHS. BICE investigates immigration violations,
migrant and contraband smuggling, human trafficking, money laundering, trade
fraud, and export violations. BICE also manages the investigation of document,
identity, visa and immigration fraud. Controlling the flow of goods and people with-
in our country, verifying the authenticity of identity and travel documents, and
monitoring the legal transfer of funds are critical to reducing our vulnerability to
terrorist attacks. Meeting BICE’s critical responsibilities requires a robust intel-
ligence capability, an air and marine interdiction capability, and an ability to appre-
hend, detain, prosecute, and remove illegal aliens. Finally, BICE is charged with
protecting more than 8,000 Federal facilities nationwide against terrorism, a respon-
sibility carried out by a component part of the Agency, the FPS.

The investigation following the events of September 11, 2001, demonstrates how
immigration authority and intelligence are critical to national security investiga-
tions. Immigration authority provided for the arrest and detention of Zacarias
Moussaoui, the individual charged with complicity in the September 11th attacks,
while the terrorism investigation was ongoing. Criminal immigration provisions al-
lowed for the prosecution of associates of the September 11th hijackers who used
fraudulent visas or documents or who applied for immigration benefits through
fraud. The intelligence community relied on data produced by immigration data-
bases and analyzed by the Intelligence Division to help track the hijackers and lo-
cate all their known places of residence and known associates in the U.S. and
abroad. The Intelligence Division also provided data and analysis on travel patterns
and document use by the hijackers. Finally, INS used its authorities to detain and
remove aliens who came to the attention of law enforcement through leads related
to the September 11th investigation, including known associates of the hijackers.
Clearly immigration expertise and authority play a major role in such national secu-
rity matters.

Although I am here today to speak about immigration enforcement and its role
in counter-terrorism, that plan will incorporate the authorities that formerly fell
within the U.S. Customs Service that now reside in BICE. For example, our alien
smuggling initiatives, initiatives that have direct national security implications in
some cases, will now benefit from the financial crimes expertise developed by Cus-
toms agents. In sum, BICE employs the powerful tools of civil and criminal immi-
gration authority to protect the nation and now adds U.S. Customs Service author-
ity to its arsenal in the war on terrorism.

COUNTER-TERRORISM IMMIGRATION ENFORCEMENT

The bombing of the World Trade Center in 1993 signaled the beginning of a new
phase in the global fight against terror: for the first time, a terrorist attack was
brought to American soil by foreign terrorists. In the year before the bombing, INS
agents joined the Joint Terrorism Task Forces (JTTF) in New York and Newark.
Immigration JTTF agents were integral to the successful investigation and prosecu-
tion of key defendants in the New York “TRADEBOM?” case. In fact, one of the lead
defendants in that case was charged with, and convicted of, immigration fraud as
all enforcement authorities were brought to bear on the perpetrators of this crime.

In the years following, Congress enhanced our mission in combating international
terrorism. Through the enactment of the Antiterrorism and Effective Death Penalty
Act and the Immigration Reform Act, Congress provided substantial new enforce-
ment weapons to be used against aliens engaged in, or supporting, international ter-
rorism. In the same timeframe, the former INS was authorized to effectively coordi-
nate with other law enforcement and security agencies in combating alien terrorists
and foreign terrorist organizations. By 1996, 24 immigration special agents served
on 14 different JTTFs.

The focus on using immigration authorities to deter terrorism continued with the
establishment of INS’s National Security Unit (NSU) in 1998. This unit was estab-
lished to act as the central liaison and oversight mechanism for all terrorism and
national security matters as well as to oversee the national INS JTTF program.

Today, BICE fields over 150 immigration agents, 45 customs agents, and 14 FPS
agents assigned to the JTTFs. Further increases are a priority as is cross training
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of all BICE/JTTF agents so that each agent on the task force brings to bear the full
authorities behind BICE enforcement.

BICE’s Division of National Security Investigations is designed to tackle national
security threats previously addressed by INS and Customs as independent agencies.
It will oversee BICE initiatives aimed at protecting our national homeland security.
The Division has three component Branches: the National Security Unit, the Stra-
tegic Investigations Branch, and the Compliance Enforcement Branch, each with its
own active and dynamic national homeland security mission.

The National Security Unit focuses on programs, policies, and initiatives that
identify, prosecute, and remove foreign nationals and groups involved in terrorist ac-
tivity. The Strategic Investigations Branch focuses on programs, policies, and initia-
tives designed to prevent terrorist groups, foreign entities, or criminal organizations
from trafficking in Weapons of Mass Destruction or unlawfully transferred tech-
nology. For example, BICE cases in this area include stopping the trafficking of
strategic military component parts and technology used in Weapons of Mass De-
struction, warplanes and missiles. This Branch also monitors any individuals or
groups who engage in transactions that support or facilitate such illegal activities
or those that violate United States embargoes or sanctions. It incorporates the tradi-
tional authorities of the former U.S. Customs Service into BICE’s national security
mission. The Compliance Enforcement Branch is focused on maintaining the integ-
rity of our immigration system by actively locating and removing non-immigrant
visa violators. This program will focus substantially on violators identified in our
Student and Exchange Visitor Information System, or SEVIS, and the soon to be
implemented U.S. Visit system.

The National Security Unit works in concert with the National Security Law Divi-
sion (NSLD) in developing hard-hitting, effective strategies in the war on terrorism.
The NSLD also assists in cases where BICE agents seek indictments for alien smug-
gling and benefit, identity, visa and marriage fraud linked to “special interest
cases.” BICE’s unique authority and experience in civil and criminal immigration
law disrupt the activities of those who seek to harm our nation.

In addition to the work of the National Security Division, BICE is engaged in
proactive enforcement actions geared toward prevention and disruption of terrorist
cells, and suspected terrorist supporters and activists, before they have the oppor-
tunity to act. BICE is uniquely poised, because of its statutory authorities and mis-
sion, to undertake prevention and disruption activities against foreign nationals
from countries known to contain active supporters or harborers of al Qaeda—and
other—designated foreign terrorist organizations.

A prime example of this national security focus is the initiative BICE launched
on March 20, when agents began seeking out Iraqi nationals believed to be unlaw-
fully in the United States. The joint effort, carried out with the FBI as part of Oper-
ation Liberty Shield, aimed to identify and collect information on individuals who
might pose a threat to the safety and security of the American people. Approxi-
mately 2,000 interviews were conducted resulting in 92 arrests (84 on immigration
violations and 8 on criminal charges) by BICE. The Iraqis targeted as part of this
effort were identified using a range of intelligence criteria and based on screening
of data from our immigration databases. Additionally, as part of Operation Liberty
Shield, BICE detained arriving asylum applicants from Iraq and nations where al-
Qaeda, al-Qaeda sympathizers, and other terrorist groups are known to have oper-
ated. This reasonable and prudent action allowed BICE agents to contact asylum
seekers, determine the validity of claims, verify identities, and interview those de-
tained in order to gather intelligence for potential threats and/or sources of informa-
tion. Further, BICE led an initiative to review approximately 2,500 asylum files re-
lated to Iraqi nationals in order to exploit these files for potential threats and/or
sources of information. Of the 2,629 reviewed, 619 cases have been referred for fol-
low-up investigation by BICE and the FBI.

Projects initiated under the INS now subject to BICE management include the
Absconder Apprehension Initiative (AAI), National Security Entry-Exit Registration
System (NSEERS), critical infrastructure protection operations, anti-smuggling pro-
grams, the Student and Exchange Visitor Information System (SEVIS), and the op-
erations of the Law Enforcement Support Center (LESC). The recently announced
U.S. Visitor and Immigrant Status Indication Technology system (U.S. VISIT) will
replace the currently existing NSEERS program, integrate the SEVIS program, and
encompass the Congressional requirements of the automated Entry Exit system.
U.S. VISIT is designed to make entering the U.S. easier for legitimate tourists, stu-
dents and business travelers, while making it more difficult to enter the U.S. ille-
gally through the implementation of biometrically authenticated documents.
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An examination of these projects and initiatives demonstrates how immigration
expertise is vital to the protection of the national security and how that authority
will be enhanced by proximity to the other authorities now housed within BICE.

Absconder Apprehension Initiative

BICE is deeply committed to using the full range of its broad statutory authority
to enhance domestic security. The Absconder Apprehension Initiative is one of sev-
eral notable examples of this approach. Under this initiative, BICE tracks, appre-
hends, and removes violators of U.S. immigration law who had been ordered de-
ported, but fled before the deportation order could be carried out. Careful analysis
has determined there are in excess of 300,000 alien absconders with unexecuted
final orders of removal including approximately 80,000 with criminal records. More-
over, historically, voluntary departures have not been tracked. BICE views the fail-
ure to track departures as a serious issue effecting national security. The affective
implementation of the Entry-Exit system, now part of U.S. VISIT, under develop-
ment will be part of the solution to confirm departures.

BICE has identified outstanding areas of concern. For example, Phase I of the
two-phase alien absconder project first sought to target 5,900 aliens from countries
with a known al Qaeda presence or known terrorist recruiting activity. After vetting
all files, approximately 5,000 individuals were deemed appropriate for removal. To
date, only 1,139 absconders have been apprehended. Moreover, 803 of those arrested
have been removed from the country; 224 of those arrested are currently in BICE
custody awaiting removal; and 45 apprehended absconders are in various stages of
criminal prosecution by the United States Attorneys for a variety of offenses. BICE
has taken a variety of steps to apprehend these individuals or to verify they have
left the U.S. These efforts include following-up on all available leads by conducting
field investigations to determine if individuals are still located in the U.S. Addition-
ally, we have analyzed passenger departure manifests, a variety of public and gov-
ernment data systems including driver license information, and state-owned sys-
tems available to law enforcement personnel.

Phase II of the Initiative is focused on the apprehension and removal of more
than 300,000 aliens with unexecuted final orders of removal. As a force multiplier,
this data is being entered into the FBI’s National Crime Information Center (NCIC)
database so that the added weight of other Federal, state, and local law enforcement
officers is brought to bear on this mission. Working with the FBI, an Immigration
Violators File has been created within NCIC specifically for this initiative and is ex-
pected to be deployed in June. We are now in the process of prioritizing these viola-
tors so that the most violent offenders, those that pose the greatest threat to public
safety, are located first.

BICE recognizes the fundamental importance of this program to immigration law
enforcement. To maintain integrity in our legal immigration system, there must be
consequences for those who fail to abide by orders of removal. In order to give this
effort appropriate attention and priority, BICE plans to move the AAI from the In-
vestigations Program to the Office of Detention and Removal. The shift will permit
Special Agents, who currently handle these cases, to concentrate on national secu-
rity and criminal investigations and at the same time allow Deportation Officers to
focus on locating and apprehending absconders. BICE’s ultimate goal is to appre-
hend and remove all aliens who have received a final order of removal. We realize
accomplishing this goal will take time to achieve but it is vital to the integrity of
our immigration system.

National Security Entry-Exit Registration System (NSEERS)

The NSEERS program, which BICE now oversees, plays an important role in our
anti-terrorism efforts. The program has recently been folded into the new com-
prehensive U.S. VISIT system mentioned above.

Congress called for development of an integrated entry-exit system for arriving
visitors. NSEERS is the first part of that system. NSEERS promotes several key
national security objectives:

o Allows the United States to run the fingerprints of aliens seeking to enter the
country or already present against a database of known terrorists and crimi-
nals;

Enables the United States to determine whether such an alien has overstayed
their visa status; and

Permits the United States to verify that an alien is complying with the terms
of his visa status by living where he said he would live and by doing what
he said he would do while in the United States, thus ensuring that he is not
violating our immigration laws.
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Since the implementation of NSEERS last September, more than 138,000 individ-
uals from more than 151 countries have registered. BICE Special Agents are respon-
sible for interviewing and processing registrants referred for investigation of pos-
sible immigration violations, criminal violations, or terrorism-related matters. To
date, the program has resulted in the identification of 11 aliens linked to terrorism,
the arrest of more than 120 criminal aliens, and the issuance of more than 12,000
notices to appear for removal proceedings.

Student and Exchange Visitor Information System (SEVIS)

Ensuring that foreign students comply with the terms of their visas is also vital
to our nation’s security. That is why the Congress mandated in 1996 the develop-
ment of the Student and Exchange Visitor Information System (SEVIS), which was
deployed under the legacy INS. This new Internet-based system, now part of U.S.
VISIT and operated by BICE, maintains information that can be accessed electroni-
cally, making it a powerful tool for combating fraud and for ensuring that individ-
uals comply with the terms of their visa. Student status violators are now referred
to our Division of National Security Investigations where those leads are prioritized
based upon factors such as criminal history and prior adverse immigration history.
High priority leads are then referred to the appropriate field office for investigation.
To date, 174 cases have been referred for field investigation resulting in 20 arrests.
As BICE continues SEVIS implementation, increased resources will be required to
ensure effective enforcement against student violators. Under BICE, we plan to re-
solve inherited technical issues and further enhance operational and resource plan-
ning to support follow-up investigations and enforcement actions. With current in-
vestigations resources already strained, a fee-based SEVIS structure currently
under review within the Administration must be implemented to provide strong en-
forcement against violators.

SEVIS leads, as well as those leads generated by the NSEERs program I just de-
scribed, will now be coordinated, disseminated, and tracked through the newly-cre-
ated Compliance Enforcement Program.

It has been widely reported that the SEVIS system suffers from various technical
problems. BICE is being aggressive is addressing these inherited issues. For exam-
ple, there has been an identified issue with the interface between SEVIS and the
Department of State Consular Affairs Consolidated Consular Database. At times,
there was a delay in data share from SEVIS to the Consular Affairs system. That
issue was corrected on May 2nd and we have worked closely with the Department
of State to reconcile any data gaps between the two systems. Additionally, the prob-
lem of “data bleeding” or the more technical term “data crossover” is the incorrect
placement of student or school data in a record. For example, there was an instance
where one school printed an I-20 only to find information from another school ap-
pearing on the I-20. A solution was identified and successfully tested this week. The
solution will be integrated into the SEVIS software next week.

Critical Infrastructure Protection Operations

Another priority within BICE is reflected through the creation of the Critical In-
frastructure Protection Office which will focus its traditional immigration employ-
ment verification authorities on our nation’s critical infrastructure or venues. The
presence of workers who have presented fraudulent identification and employment
authorization documents poses a significant security breach at our nation’s critical
infrastructure. Operation Tarmac, for example, was launched in recognition of the
fact that illegal workers at airports may pose a serious security risk. It aims to en-
sure that people with access to secure areas at airports are properly documented
and identified. Those without proper documentation are either prosecuted or re-
moved. So far, more than 229,000 Employment Eligibility Verification Forms (Forms
1-9) have been audited at more than 3,000 airport businesses. Nearly 1,000 unau-
thorized aliens have been arrested, with more than two-thirds of them being
charged with criminal violations. Additionally, fines have been levied against em-
ployers for worksite violations.

Operation Glowworm uses the same approach to enhance the security of our Na-
tion’s nuclear power facilities. Field offices have investigated the 104 commercial
nuclear plants and facilities regulated by the Nuclear Regulatory Commission
(NRC) and more than 63,000 permanent and contract employees with direct plant
and facility access. We are pleased to report significant industry compliance with
employment documentation requirements, resulting in only six administrative ar-
rests.

Earlier this year, Operation Game Day was conducted to protect public security
and safety at Super Bowl XXXVII in San Diego, California. This operation targeted
security and transportation companies in the San Diego area that had unrestricted
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or broad access to Super Bowl activities, including the game at Qualcomm Stadium.
BICE reviewed employment authorization records of approximately 11,000 security
guards and checked indices for approximately 3,500 licensed taxi drivers working
in the San Diego area. Operation Game Day resulted in the arrest of 45 security
guards and 24 taxi or limousine drivers for either criminal or immigration viola-
tions.

Consistent with aligning BICE’s structure and resources with the threats facing
the Nation, BICE has focused its resources on protecting critical infrastructure.
BICE plans on expanding upon operations such as Tarmac, Glowworm and Game
Day, by further investigation of industries, facilities, landmarks and other critical
infrastructure vulnerable to those who seek to do harm. Planning for future critical
infrastructure operations will use a risk-based approach to assess threats, develop
targets and allocate investigative resources.

Anti-Smuggling Program

BICE’s Anti-Smuggling Program aims to dismantle smuggling organizations with
links to terrorism and others groups that pose a risk to our national security. Avail-
able information indicates terrorist organizations use human smuggling rings to
move around the globe, which makes investigating and dismantling these organiza-
tions a vital part of our overall effort to enhance homeland security.

Focusing our anti-smuggling resources on domestic security led to the initiation
of Operation Southern Focus in January 2002. This multi-jurisdictional operation
targeted large-scale smuggling organizations specializing in the movement of U.S.-
bound aliens from countries of concern. Many targets of Operation Southern Focus
were believed to be responsible for smuggling hundreds of aliens into the country.
Since the inception of this operation, nine major smugglers have been arrested and
charged with alien smuggling violations, and significant alien smuggling pipelines
have been severely disrupted. BICE plans to continue to focus anti-smuggling efforts
on organizations and systems that can be exploited by terrorists to gain entry to
the United States.

As I mentioned earlier, BICE seeks to enhance its anti-smuggling efforts by incor-
porating financial crimes expertise developed by Customs into this critical immigra-
tion enforcement program.

Law Enforcement Support Center (LESC)

BICE makes its investigative expertise more widely available by providing sup-
port to state and local law enforcement through the LESC located in Burlington,
Vermont. The Center’s primary mission is to help local law enforcement agencies
determine if a person they have contact with, or have in custody, is in fact an ille-
gal, criminal, or fugitive alien. The LESC provides an around-the-clock link between
Fe%eral, state, and local officers and the immigration databases maintained now by
BICE.

When a law-enforcement officer encounters an alien, LESC personnel are able to
provide that officer with vital information and guidance, and if necessary, place the
officer in contact with a BICE immigration officer in the field. The partnerships fos-
tered by the LESC increase public safety. Everyday, these partnerships result in the
apprehension of individuals who are unlawfully present in the United States, many
of whom have committed a crime and pose a threat to the local community or our
Nation. Under BICE, the role of the LESC will be enhanced by further expanding
service to local law enforcement and maximizing the intelligence and analytical ca-
pabilities of this critical resource. In addition to serving law enforcement agencies,
BICE is transitioning the LESC by enhancing the internal and external coordination
of national law enforcement activities. Under BICE, the LESC will play a more sig-
nificant role in support of the Institutional Removal Program (IRP); Alien Criminal
Apprehension Program (ACAP) and expand on the development of the Central
States Command Center philosophy of coordinated processing of criminal aliens for
removal through technological tools such as video teleconferencing.

CONCLUSION

Deterring illegal migration and combating immigration-related crime have never
been more critical to our national security. The men and women of BICE are tack-
ling this challenging mission with diligence, determined to ensure that no duty is
neglected even as they continue to adjust during this time of transition into the new
Department. We are eager to work with you and the other members of Congress
to provide the American people with the level of security they demand and deserve.
Thank you. I look forward to your questions.

Mr. HOSTETTLER. Mr. Ahern.
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STATEMENT OF JAY AHERN, ASSISTANT COMMISSIONER, OF-
FICE OF FIELD OPERATIONS, BUREAU OF CUSTOMS AND
BORDER PROTECTION, DEPARTMENT OF HOMELAND SECU-
RITY

Mr. AHERN. Good afternoon, Mr. Chairman, Members of the
Committee. It is a privilege to be here before you today and discuss
the actions of the Bureau of Customs and Border Protection and its
efforts to combat terrorism. Today, which is day 69 of our reorga-
nization, I will outline some of our accomplishments to date and,
moreover, our future plans and our strategy for protecting the
United States from terrorism.

As you know, on March 1, 2003, inspectors from the Immigration
and Naturalization Service, the Animal Plant and Health Inspec-
tion Service, the Customs Service, as well as Border Patrol agents,
were merged into the Bureau of Customs and Border Protection. I
will refer to that as CBP.

Now, for the first time in our country’s history, all agencies of
the United States Government with significant border responsibil-
ities have been brought under single leadership. With our com-
bined skills and resources, we will be far more effective than we
were when we were separate agencies.

The priority mission of CBP is to prevent terrorists and terrorist
weapons from entering the United States. This extraordinarily im-
portant mission means improving our security at our physical bor-
ders and our ports of entry, and it means that we must extend our
zone of security beyond our physical borders, and we must go
ahead and improve on a layered strategy as we move forward in
our defense. We do not want to have the American borders as our
last line of defense, and we want to make sure we push the borders
back so we have a better opportunity to be successful enforcement
officers.

As we do this, we must continue to perform our traditional mis-
sions as well. The CBP missions include apprehending illegal indi-
viduals coming into the United States, stemming the flow of illegal
drugs and other contrabands, protecting our agricultural and eco-
nomic interests from harmful pests and disease, protecting Amer-
ican businesses from theft of their intellectual property, and regu-
lating and facilitating international trade, collecting import duties
and enforcing U.S. trade laws. Enforcement of our laws and facili-
tation of legitimate travel and trade—these twin goals need not be
mutually exclusive. We must and we will perform all of our impor-
tant security mission without stifling the flow of legitimate trade
and travel that is so important to our Nation’s economy.

Secretary Ridge, Under Secretary Hutchinson, and Commissioner
Bonner and I have established a clear and understandable chain of
command for CBP personnel and have directed that all operations
not be interrupted as a result of this transition.

To this end, effective March 1st, 20 interim directors of field op-
erations were appointed and, based on the 20, Customs’ field oper-
ations structured to exercise line authority over the 317 ports of
entry within their jurisdiction.

At each of the ports of entry—air, land and sea—interim direc-
tors were appointed to be in charge and responsible for all the CBP
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inspection functions from the legacy organizations of Customs, Im-
migration, and Agriculture.

A clear chain of command was also established for the Border
Patrol, for the Border Patrol’s 21 sector chiefs reporting directly to
the chief of the Border Patrol who reports to Commissioner Bonner.

By unifying the border agencies, we can and will improve the
way Government manages our borders. We want to learn from our
legacy organizations, and at the same time we are looking to bring
new innovations to border management. To that end, a full-time
transition management office has been put in place to help address
the changes that come from the standup of any new organization.

CBP’s mission is vitally important to the protection of America
and the American people. In the aftermath of the terrorist attacks
of September 11th, numerous initiatives were developed to meet
our twin goals of improving security and facilitating the flow of le-
gitimate travel and trade. Information is one of the most important
keys to our ability to increase security without stifling legitimate
trade and travel. Good information enables us to be more accurate
at identifying and targeting what is high risk and defined as poten-
tial threat and also what is low risk.

CBP has several programs and initiatives that will help us ac-
complish that task. The National Targeting Center created last
year, with fiscal year 2002 emergency supplemental funding, has
significantly increased our overall capacity to identify potential ter-
rorists and threats of terrorism by providing a centralized national
targeting of passengers’ cargo for the first time in our history. The
Automated Targeting System is a system with which we process
advance manifest information and passenger information to pick up
anomalies and red flags and determine what cargo is high risk and
therefore can be scrutinized at the port of entry, or, in some cases,
under a Container Security Initiative at the foreign port of export.

The Advance Passenger Information System is also critical to
identify individuals who may pose a security threat. Legislation en-
acted by Congress in late 2001 made submission of this information
mandatory.

With Canada, as part of our Smart Border Initiatives, we have
implemented the NEXUS program under which frequent travelers,
whose background information has been run against terrorism and
criminal indices, are issued a proximity card or SMART card allow-
ing them to be inspected expeditiously at the ports of entry.

CBP depends on a broad range of technology and other tools to
effectively inspect people and goods entering the country, including
technology for detecting weapons of mass destruction, explosives,
chemicals, and other contraband. Non-Intrusive Inspection tech-
nology provides for a far more efficient and effective as well as less
invasive method of inspecting conveyances and cargo coming into
this country.

We are taking steps to also harden the ports of entry on the
northern and southern land border so that we can prevent unau-
thorized crossings. Hardening the port includes the installation of
gates, signs, lights, but, more importantly, remote surveillance sys-
tems at the ports of entry, many of them in remote locations, in-
cluding along the vast northern border with Canada.
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The most important component of CBP’s success in protecting
America and the American people lies in the men and women who
perform the task on a daily basis on the Nation’s frontline.

Since September 11th, 2001, with the support of Congress, 1,025
new immigration inspectors and 2,050 new Border Patrol agents
have been hired; 355 of the immigration inspectors and 560 of the
Border Patrol agents were deployed to the northern border, where
prior to that there had been significant understaffing. We intend
to establish a staffing level of 1,000 Border Patrol agents on the
northern border this year.

Foremost, the Border Patrol’s mission is to provide for the na-
tional security of the United States, preventing the illegal entry of
people, goods, and contraband that crosses our borders between the
ports of entry. The Border Patrol executes its mission through a
proper balance of agent personnel, enforcement equipment, tech-
nology, tactical infrastructure and intelligence, as well as liaison ef-
forts. Often the border area in which these efforts are conducted—
it is barely discernible where we are relative to the borders of the
Nations that are adjacent to this country.

In fiscal year 2001 and 2002, Border Patrol agents apprehended
a combined total of over 2 million people that were illegally at-
tempting to enter the United States. Understanding the critical
need for permanent staffing and equipment increases to its
strength and security on our northern border, and with your sup-
port, we have increased the number of remote video surveillance
cameras, fixed-wing airplanes and helicopters to our list of force
multipliers along the northern border. Beginning in 2002, immigra-
tion inspectors now in CBP have had access to photographs and
data transmitted electronically by the Department of State through
a data share effort so that we can go ahead and look at the holders
of nonimmigrant visas. This permits the inspectors to review visa
application data and verify the identification of the holder at the
time of entry.

On September 11, of 2002, the former INS implemented the Na-
tional Security Entry-Exit Registration System. As announced by
Secretary Ridge, NSEERS will become part of the U.S. VISIT pro-
gram, and CBP remains committed to supporting this effort. The
NSEERS program requires certain nonimmigrant aliens from des-
ignated countries to be fingerprinted, interviewed, and photo-
graphed at ports of entries when they apply for admission into the
United States. CBP officers have made every effort to minimize any
delay or inconvenience to those individuals required to register by
streamlining the process for previously registered aliens.

As Secretary Ridge recently announced, the new U.S. VISIT pro-
gram will provide us with the biometric information now collected
in the NSEERS registration process and again we will stand ready
to support that initiative.

We also recognize the strong link for our counterparts within the
Immigration and Customs enforcement so we would make sure to
continue to coordinate in the area of information technology as well
abs 1investigative support to ensure that our systems have compat-
ibility.

Mr. HOSTETTLER. Mr. Ahern, could you wrap up? Could you sum-
marize if possible?
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Mr. AHERN. Yes, I will. I am at the conclusion.

Mr. HOSTETTLER. All right.

Mr. AHERN. I will thank you for your opportunity to take any
questions you have later.

Mr. HOSTETTLER. Thank you, Mr. Ahern.

[The prepared statement of Mr. Ahern follows:]

PREPARED STATEMENT OF JAYSON P. AHERN
I. INTRODUCTION AND OVERVIEW

Good afternoon Mr. Chairman and Members of the Subcommittee. It is a privilege
to appear before you today to discuss the actions of the Bureau of Customs and Bor-
der Protection and our efforts to combat terrorism. As you know, on March 1, 2003,
immigration inspectors from the Immigration and Naturalization Service (INS), ag-
ricultural inspectors from the Animal and Plant Health Inspection Service (APHIS),
customs inspectors from the U.S. Customs Service, and the entire Border Patrol
merged to form the Bureau of Customs and Border Protection—BCBP—within the
Border and Transportation Security (BTS) Directorate of the Department of Home-
land Security. Now, for the first time in our country’s history, all agencies of the
United States government with significant border responsibilities have been brought
under one roof. With our combined skills and resources, we will be far more effective
than we were when we were separate agencies.

The priority mission of BCBP is to prevent terrorists and terrorist weapons from
entering the United States. This extraordinarily important priority mission means
improving security at our physical borders and ports of entry, but it also means ex-
tending our zone of security beyond our physical borders—so that American borders
are the last line of defense, not the first line of defense. In sum, the BCBP’s mis-
sions include apprehending individuals attempting to enter the United States ille-
gally; stemming the flow of illegal drugs and other contraband; protecting our agri-
cultural and economic interests from harmful pests and diseases; protecting Amer-
ican businesses from theft of their intellectual property; and regulating and facili-
tating international trade, collecting import duties, and enforcing U.S. trade laws.
We must perform our all important security mission without stifling the flow of le-
gitimate trade and travel that is so important to our nation’s economy.

II. STANDUP OF CUSTOMS AND BORDER PROTECTION

Secretary Ridge, Under Secretary Hutchinson, Commissioner Bonner, and I, have
established clear, understandable chains of command for all BCBP personnel, and
have directed that operations not be interrupted. To this end, effective March 1,
2003, twenty interim Directors of Field Operations (DFOs) were appointed, based
on the twenty-office field structure of U.S. Customs, to exercise line authority over
317 ports of entry within their jurisdiction. At each of the ports of entry—land, sea,
and air—interim Port Directors were appointed to be in charge of and responsible
for all the BCBP inspection functions, customs, immigration, and agriculture. A
clear chain of command was also established for the Border Patrol, with the Border
Patrol’s twenty-one Sector Chiefs reporting directly to the Chief of the Border Pa-
trol, who reports to Commissioner Bonner.

This is the first time there has been one person at each of our nation’s ports of
entry in charge of all Federal Inspection Services. We are in the process of competi-
tively selecting individuals to fill these DFO and Port Director positions on a perma-
nent basis, and that process should be completed in the near future.

We want to learn from our legacy organizations and at the same time we are look-
ing to bring new innovations to border management. To that end a full-time Transi-
tion Management Office has been put in place to help address the challenges that
come from the standup of any new organization. That office is staffed with rep-
resentatives from all the incoming agencies.

A. Responding to the Terrorist Threat

As the single, unified border agency of the United States, BCBP’s mission is vi-
tally important to the protection of America and the American people. In the after-
math of the terrorist attacks of September 11th, numerous initiatives were devel-
oped to meet our twin goals of improving security and facilitating the flow of legiti-
mate trade and travel. Our strategy in implementing these initiatives—and accom-
plishing our twin goals—involves a number of factors, including (A) improving tar-
geting systems and expanding advance information regarding people and goods, (B)
pushing our “zone of security outward” by partnering with other countries, (C) push-
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ing our “zone of security outward” by partnering with the private sector, (D) deploy-
ing advanced inspection technology and equipment, (E) increasing staffing positions
for border security, and (F) working in concert with other agencies.

Targeting and the Necessity of Advance Information

Information is one of the most important keys to our ability to increase security
without stifling legitimate trade and travel. Good information enables us to more
accurately identify—or target—what is “high risk,” defined as a potential threat,
and what is low risk. The separation of high risk from low risk is critical because
searching 100 percent of the cargo and people that enter the United States would
unnecessarily cripple the flow of legitimate trade and travel to the United States.
What is necessary and advisable is searching 100 percent of the high-risk cargo and
people that enter our country. To do this, we need to be able to identify what is
high risk, and do so as early in the process as possible. BCBP has several programs
and initiatives that help us accomplish that task.

National Targeting Center (NTC)

The National Targeting Center (NTC), created last year with FY 02 Emergency
Supplemental funding, has significantly increased our overall capacity to identify
potential terrorist threats by providing centralized, national targeting of passengers
and cargo for the first time. NTC inspectors and analysts use a sophisticated com-
puter system to monitor, analyze, and sort information gathered by BCBP and nu-
merous intelligence and law enforcement agencies against commercial border cross-
ing information. By mining the information in that system, NTC personnel identify
potential terrorists and terrorist targets for increased scrutiny at the border ports
of entry. When NTC personnel identify potential threats, they coordinate with our
officers in the field and monitor the security actions that are taken. Because mul-
tiple agencies both contribute information to the National Targeting Center and rely
on it for information, the Center allows a coordinated and centralized response to
potential threats.

Automated Targeting System (ATS)

The Automated Targeting System (ATS), which is used by NTC and field tar-
geting units in the United States and overseas, is essential to our ability to target
high-risk cargo and passengers entering the United States. ATS is the system
through which we process advance manifest and passenger information to pick up
anomalies and “red flags” and determine what cargo is “high risk,” and therefore
will be scrutinized at the port of entry or, in some cases, at the foreign port of ex-
port.

In FY ’02, we implemented a domestic targeting initiative at all U.S. seaports
using the Automated Targeting System. Under that initiative, all manifests for
ocean going cargo destined for the United States are processed through ATS and
reviewed by trained personnel. When high-risk shipments are identified,
inspectional officers at U.S. seaports conduct standardized security inspections on
those shipments. Importantly, the goal is to inspect 100 percent of the high-risk sea
cargo. We have implemented a similar system successfully at the Northern land bor-
der ports of entry where the entry information is used for risk assessments. We are
already in the process of duplicating this process along the Southern land border
ports of entry.

Advance Passenger Information System (APIS)

Advance information is also critical to our efforts to identify individuals who may
pose a security threat. Before September 11th, 2001, air carriers transmitted infor-
mation on international airline passengers in advance of their arrival to the Ad-
vance Passenger Information System (APIS) on a purely voluntary basis. Legislation
enacted by Congress in late 2001 made submission of this information mandatory.
An informed, enforced compliance plan has resulted in 99 percent of all passenger
and crew information (including those pre-cleared outside the United States) now
being transmitted through APIS in a timely and accurate manner.

NEXUS

With Canada, we have implemented a program that enables us to focus our re-
sources and efforts more on high-risk travelers, while making sure those travelers
who pose no risk for terrorism or smuggling, and who are otherwise legally entitled
to enter, are not delayed at our mutual border. This is the NEXUS program, under
which frequent travelers whose background information has been run against crimi-
nal and terrorism indices are issued a proximity card, or SMART card, allowing
them to be inspected expeditiously through the port of entry. NEXUS is currently
operational at six crossings located at four major ports of entry on the northern bor-
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der: Blaine, Washington (3 crossings); Buffalo, New York; Detroit, Michigan; and
Port Huron, Michigan. Recently, we opened a new NEXUS lane at the International
Tunnel in Detroit. Some upcoming expansion sites for NEXUS include Niagara
Falls, New York; Alexandria Bay, New York; and Pembina, North Dakota.

SENTRI

SENTRI is a program that allows low-risk travelers to be processed in an expe-
dited manner through a dedicated lane at our land border with minimal or no delay.
SENTRI is currently deployed at 3 southwest border crossings: El Paso, Texas, San
Ysidro, and Otay Mesa, California, and expansion plans are being developed. We are
committed to expansion.

B. Development and Deployment of Technology, Equipment, and Systems

BCBP depends on a broad range of technology and other tools to effectively in-
spect people and goods entering the country, including technology for detecting
weapons of mass destruction, explosives, chemicals, and contraband.

Non-Intrusive Inspection (NII) technology provides for a more effective and effi-
cient, as well as less invasive, method of inspecting conveyances and cargo, com-
pared with drilling or dismantling of conveyances or merchandise. NII equipment
includes large-scale x-ray and gamma-ray imaging systems, portal radiation mon-
itors, and a mixture of portable and handheld technologies to include personal radi-
ation detection devices that greatly reduce the need for costly, time-consuming phys-
ical inspection of containers and provide us a picture of what is inside containers.

After the terrorist attacks of September 11th, efforts were stepped up to
“harden”—to prevent unauthorized crossings of—the northern and southern land
borders. In addition to staffing increases, the hardening of these ports of entry in-
volved the installation of gates, signs, lights, and remote surveillance systems at
ports of entry, many of them in remote locations, along the vast northern border
with Canada. The Border Patrol also deployed additional agents to strategic loca-
tions along the northern border to aid in providing a law enforcement response to
intrusions and deterring the illegal entry of anyone wanting to commit acts of ter-
ror.

C. Staffing Positions for Border Security

As important as our efforts to improve targeting, build partnerships with other
countries and industry, and deploy technology are to preventing terrorism, these ef-
forts simply cannot be effective without our well-trained staff of inspectors, canine
enforcement officers, and Border Patrol Agents at and between the border ports of
entry. The most important component of BCBP’s success in protecting America and
the American people lies in the men and women who work directly on our nation’s
frontlines.

One need only recall that it was a Customs inspector, Diana Dean, who in Decem-
ber 1999 stopped and arrested an Al Qaeda terrorist from crossing into the United
States from Canada with a trunk load of powerful explosives in his car. His mission,
as we now know, was to blow up Los Angeles International Airport.

Inspector Dean relied on nothing but her training to pick up on Ahmed Ressam’s
nervous behavior, his unusual travel itinerary, and his evasive responses to her
questions. And thanks to her skill and professionalism, and the skill and profes-
sionalism of her fellow inspectors at Port Angeles, Ressam was arrested and a dead-
ly Al Qaeda terrorist plot to do great harm to American lives was foiled.

In an effort to fight terrorism, 1,025 new immigration inspectors, now with BCBP,
were hired in FY ’02 and the beginning of FY ’03, 355 of whom have been specifi-
cally assigned to supplement northern border enforcement activities. The Border Pa-
trol hired 2,050 new agents in FY ’02, and, as of February 2003, a total of 560 Bor-
der Patrol Agents were deployed all along the Northern Border. It is also worth not-
ing that 125 additional Border Patrol agents and 4 Border Patrol helicopters were
redeployed temporarily to the Northern Border in support of Operation Liberty
Shield. We intend to establish a staffing level of 1,000 Border Patrol Agents de-
ployed to the northern border this year.

D. Apprehending Individuals Entering Illegally Between the Ports of Entry

The Border Patrol, now part of BCBP, is specifically responsible for patrolling the
6,000 miles of Mexican and Canadian international land borders and 2,000 miles
of coastal waters surrounding the Florida Peninsula and the island of Puerto Rico.
Their primary task is securing America’s borders between official ports of entry.
Foremost, the Border Patrol’s mission is to provide for the national security of the
United States by preventing the illegal entry of people, goods, and contraband across
our sovereign borders. Secondly, Border Patrol operations are designed to detect,
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interdict, and apprehend those who attempt to illegally enter the United States or
transport any manner of goods or contraband across our borders.

The Border Patrol executes its mission through a proper balance of agent per-
sonnel, enforcement equipment (such as a fleet of specialized aircraft and vehicles
of various types), technology (such as sensors and night vision cameras), tactical in-
frastructure (such as roads and vehicle barriers), and intelligence and liaison efforts.
Often, the border area in which these efforts are brought to bear is a barely discern-
ible line in uninhabited deserts, canyons, or mountains.

Although the scope of the Border Patrol mission has not changed since the ter-
rorist attacks of September 11, 2001, enforcement efforts have been accelerated, to
enhance Border Patrol presence along the northern border and to make clear that
its priority mission—like BCBP’s—is keeping terrorists and terrorist weapons from
entering the United States. As we expand that presence on the northern border, it
is also essential that we expand control of the southwest border.

In FY 01 and FY 02, Border Patrol Agents apprehended a combined total of over
2 million people for illegally entering the United States. In FY 03, the Border Patrol
will continue focusing on strengthening northern border security between the ports
of entry; maintaining and expanding border enforcement capabilities on the south-
west border, with primary focus on the Arizona corridor; and expanding and inte-
?ating technologies with other components of BCBP to support border control ef-

orts.

Following the events of September 11th, the Border Patrol undertook a number
of enforcement initiatives to assist in supporting and augmenting U.S. national se-
curity.

Immediately after September 11, 317 Border Patrol Agents were detailed to 9 air-
ports across the country within 36 hours of the attack. The Border Patrol also de-
tailed additional agents and air assets to the 8 northern border sectors to augment
existing capabilities and expand coverage within the sectors’ areas of responsibil-
ities. The Border Patrol worked in cooperation with the U.S. Coast Guard con-
ducting joint operations on the Great Lakes and surrounding waterways to deter il-
legal entry and apprehend violators.

On the Northern Border, the Border Patrol is working with the Royal Canadian
Mounted Police (RCMP), Citizenship and Immigration Canada, and Canada Cus-
toms and Revenue Agency to establish Integrated Border Enforcement Teams
(IBETSs) at several key locations. This initiative grew from years of cooperation and
coordination, and today it is a hallmark of bi-national law enforcement cooperation
and coordination.

The core membership of IBETs has divided the U.S.-Canada border into 14 geo-
graphic regions and created Joint Management Teams (JMT) in each one. The
JMT’s are comprised of senior agency leadership from among the participating agen-
cies. They concentrate on sharing intelligence and information and often conduct
joint operations to enhance border security. The IBET mission focuses on 3 mutually
agreed upon priorities: 1) Matters of national security, 2) matters of organized
crime, and 3) matters pertaining to other cross border criminal activity. These prior-
ities guide local level decision makers in border security coordination efforts.

For the first time in history, a permanent Border Patrol Agent position has been
authorized to be assigned to RCMP headquarters in Ottawa, Ontario in Canada.
Understanding the critical need for permanent staffing and equipment increases to
strengthen security on our Northern Border, with your support, we increased the
number of remote video surveillance cameras, fixed-wing airplanes, and helicopters
to our list of “force multipliers” along the Northern Border.

E. Preventing Individuals From Entering Illegally At The Ports Of Entry

With respect to preventing individuals from entering the country illegally at the
ports of entry, BCBP works with the Department of State to ensure BCBP inspec-
tors have the tools they need to verify the identity of immigrant visa holders and
the authenticity of visas issued by the Department of State.

Beginning in 2002, immigration inspectors—now in BCBP—have had access to
photographs and data transmitted electronically by the Department of State relat-
ing to holders of nonimmigrant visas. This permits inspectors to review visa applica-
tion data and verify the identity of the holder. Senior BCBP and State Department
staff met during the week of March 24, 2003, to reaffirm their commitment to these
initiatives and to outline new goals for electronic data sharing that will expand the
exchange of data between State and BCBP, and further enhance both the visa
issuance and inspections process.

The National Security Entry Exit Registration System (NSEERS) was imple-
mented on September 11, 2002. The NSEERS program requires certain non-
immigrant aliens from designated countries to be fingerprinted, interviewed and
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photographed at Ports of Entry (POEs) when they apply for admission to the United
States. BCBP officers have made every effort to minimize any delay or inconven-
ience to those individuals required to register by streamlining the process for pre-
viously registered aliens.

Under the NSEERS program, we have apprehended or denied admission to more
than 740 aliens at our POEs who present law enforcement threats due to felony
warrants or prior criminal or immigration violations rendering them inadmissible.
As Secretary Ridge recently announced, the new Visitor and Immigrant Status Indi-
cation Technology (VISIT) system will provide us with the biometric information
now collected in the NSEERS registration process. BCBP will continue its support
of this effort.

As part of ongoing efforts to enhance public safety and national security, in Janu-
ary, a requirement that all commercial carriers submit detailed passenger electronic
manifests before an aircraft or vessel arrives in or departs from the United States
was put into action. Section 402 of the Border Security and Visa Entry Reform Act
of 2002 requires the submission of Advanced Passenger Information (API) on all
passengers arriving by sea or air. Passenger information that must be submitted in
advance includes: complete name; date of birth; citizenship; gender; passport num-
ber and country of issuance; country of residence; U.S. visa number, date and place
of issuance (where applicable); alien registration number (where applicable); address
while in the United States; and such other information as determined to be nec-
essary for the enforcement of the immigration laws and to protect safety and na-
tional security. The advance submission requirement will help the BCBP verify the
identities of individuals being transported and enforce U.S. immigration laws. This
program will assist inspectors in our Passenger Analytical Units (PAUs) in review-
ing passenger manifests prior to an aircraft or vessel’s arrival. These units generate
useful information for Inspectors engaged in determining whether an alien seeking
admission to the United States is in fact admissible. Using the Advanced Passenger
Information System (APIS) in conjunction with the Interagency Border Inspection
System (IBIS), PAU Inspectors are able to analyze the passenger arrival and depar-
ture information. We are currently integrating these former INS functions into ex-
isting BCBP NTC and APIS programs.

In the aftermath of September 11th, the former INS worked with other agencies
and the Office of Homeland Security to develop 7 interagency security enhancement
initiatives for the refugee program. These heightened security enhancements, now
being performed by BCBP, included additional databases, records and fingerprint
checks, and pre-flight notification to the FBI.

We are reassessing the eligibility of certain countries to participate in the Visa
Waiver Program (VWP). As you may know, the Attorney General terminated Argen-
tina’s participation in the VWP in February 2002, and Uruguay’s participation was
terminated on April 15, 2003. BCBP has joined with the State Department to tight-
en regulations regarding various entry procedures that under ordinary cir-
cumstances facilitate travel, but which could be exploited to do harm to the United
States. For example, on March 17, 2003, certain permanent residents of Canada
were required to present passports and visas for entry into the United States, where
they were previously exempt.

III. CONCLUSION

Mr. Chairman, Members of the Subcommittee, I have outlined a broad array of
initiatives today that, with your assistance, will help BCBP to protect America from
the terrorist threat while fulfilling our other traditional missions. We know that this
new agency, BCBP, faces great challenges in merging the border agencies and in
fulfilling both our priority and traditional missions. But, now that all the Federal
Inspection Services and the Border Patrol have been unified in BCBP, under the
Department of Homeland Security, we are in a far better position to meet those
challenges and accomplish those goals. We will be far more effective working to-
gether, than we were as separate agencies in different departments. We will learn
all we can from our legacy agencies and we will bring new innovation to border
management.

With the continued support of the President, DHS, and the Congress, BCBP will
succeed in meeting the great demands placed upon it, and will play a key role—
by better securing our border against the terrorist threat—in the Department of
Homeland Security.

Thank you again for this opportunity to testify. I would be happy to answer any
of your questions.

Mr. HOSTETTLER. Ms. Murphy.
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STATEMENT OF LAURA MURPHY, AMERICAN CIVIL LIBERTIES
UNION

Ms. MurpHY. Chairman Hostettler, Ranking Member Jackson
Lee, and Members of the Subcommittee, on behalf of the ACLU
and its nearly 400,000 members, I welcome this opportunity to
present our views.

The plethora of ad hoc and disjointed immigration policies im-
posed by the Bush administration have the net effect of equating
immigration with terrorism, especially as far as Arabs, Muslims,
and South Asian immigrants are concerned.

While this hearing is about our efforts in terrorism and immigra-
tion enforcement, Congress should take pains to see these as very
different issues and not continue to allow this Administration to
charge an already overtaxed immigration service with the lion’s
share of the responsibility to stop terrorism. Most importantly, it
is possible for us to be both safe and free by doing a better job of
insisting on fairness and due process in our immigration system.

Among those who died in the horrific attacks of September 11th
were citizens of some 26 foreign countries. The attackers did not
distinguish on the basis of citizenship or immigration status. Vic-
tims included U.S. citizens and permanent residents, temporary
workers, visitors and undocumented laborers.

Following these attacks, the President and Congress expressed
solidarity with the Muslim, Arab, and South Asian immigrant com-
munities and warned against singling them out for the actions of
the terrorists. Unfortunately, the Government’s actions toward im-
migrants over the past 20 months are in sharp contrast to its
words.

In the initial draft of legislation that became the USA PATRIOT
Act, the Bush administration proposed allowing the summary de-
tention and deportation of even legal immigrants, with no review
by any Federal court.

I want to thank members of this panel who worked with us to
object to these draconian powers. Your bipartisan efforts helped
limit detention of immigrants without charge to 7 days and pre-
Zerve Federal court review in the final version of the PATRIOT

ct.

Unfortunately, even before Congress had finished its work on the
PATRIOT Act, DOJ began, through a series of unilateral regulatory
and policy changes, to dismantle many of the safeguards that en-
sure detention and deportation decisions remain within the rule of
law. Even as DOJ took swift and decisive action to stop hate crimes
against Arabs, Muslims, and South Asians, it began a massive pre-
ventive detention campaign which resulted in the secret detention
and deportation of close to 1,000 immigrants.

Government officials now acknowledge that virtually all the per-
sons that it detained shortly after September 11th had no connec-
tion to terrorism.

As T describe in more detail in my written statement, under new
DOJ policies, immigrants today can be arrested and held in secret
for a lengthy period without charge, be denied release on bond
without effective recourse, and have their appeals dismissed fol-
lowing cursory or no review.
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Immigrants can be subjected to special discriminatory registra-
tion procedures involving fingerprints and lengthy questioning con-
cerning their religious and political views. An immigrant spouse
who is abused by her husband must fear deportation if she calls
the local police who have been called upon to enforce immigration
laws.

Asylum seekers fleeing oppressive regimes like those of the
Taliban or Saddam Hussein may face mandatory detention without
any consideration of their individual circumstances.

Those who have been hurt by these policies are ordinary immi-
grants, not terrorists. They are cab drivers, high-tech workers, stu-
dents, members of the National Guard who protect our airports,
and members of the armed services who helped fight this most re-
cent war in Iraq; people like you and me who are just looking for
a piece of the American dream. A better approach is to target ter-
rorists, not immigrants.

Targeting immigrants comes at a significant cost, not only to
basic fairness, because it alienates the very communities we need
cooperation from, and it represents poor national security policy.
Top national security and law enforcement officials agree. Vincent
Cannistraro, former head of counterterrorism at the CIA, said the
Justice Department’s detention of thousands of immigrant Mus-
lims, the policy of shaking the tree in Islamic communities, alien-
ates the very people on whom law enforcement depends for leads
and may turn out to be counterproductive.

Charles Moose, Montgomery County Police Chief, who responded
forcefully during the sniper case to reassure immigrants who as-
sisted in the investigation that police officers would not inquire
into immigration status, said quote: Now this movement by the
Federal Government to say that they want local police officers to
become INS agents is against the core values of community/polic-
ing: partnerships, assisting people and being there to solve prob-
lems.

We can design immigration enforcement policies that are true to
our civil liberties and our values as a Nation of immigrants. We
should ensure adequate resources for information technology. In
other words, rather than saddle immigration offices with new re-
sponsibilities to collect information which they already maintain,
Congress should insist on fundamental recordkeeping reforms that
hold immigration agencies accountable for keeping timely and accu-
rate paperwork.

Secondly, we need to put terrorism enforcement first. Those re-
sponsible for the attacks of September 11th entered this country le-
gally. Stopping the next terrorist attack is more important than
rounding up every last undocumented immigrant. We can’t afford
to drive away potential witnesses with a ham-handed enforcement
approach. Terrorism investigation should be separated from immi-
gration enforcement so immigrant communities feel comfortable
going to the FBI.

By working together to find solutions to immigration enforcement
that respects civil liberties and fundamental values, we can avoid
the false choice between civil liberties and safety. By abandoning
false solutions that target immigrants, not terrorists, America can
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remain safe, free and true to to its fundamental values as a Nation
of immigrants.
“Thank you so much for this opportunity to present the ACLU’s
views.
Mr. HOSTETTLER. Thank you, Ms. Murphy.
[The prepared statement of Ms. Murphy follows:]

PREPARED STATEMENT OF LAURA W. MURPHY AND TIMOTHY H. EDGAR

Chairman Hostettler, Ranking Member Jackson Lee and Members of the Sub-
committee:

On behalf of the American Civil Liberties Union and nearly 400,000 members,
dedicated to defending the Bill of Rights and its promise of due process under law
for all persons, including immigrants, I welcome this opportunity to present the
9(%11% views at this hearing on immigration enforcement since September 11,

When terrorists attacked the World Trade Center and the Pentagon on September
11, 2001, they attacked a nation of immigrants. Among those who died in the at-
tacks were citizens of some 26 foreign countries. The attackers did not distinguish
on the basis of citizenship or immigration status. Victims included United States
citizens and permanent residents, temporary workers and visitors, and undocu-
mented laborers.

Following these attacks, President Bush and Congress expressed solidarity with
the Arab, Muslim, and South Asian immigrant communities and warned against
singling out whole communities for the actions of the terrorists. Unfortunately, as
we look back on the government’s actions toward immigrants over the past twenty
months, its actions are in sharp contrast to its words.

Even as the Department of Justice took swift and decisive action to stop hate
crimes against Arabs, Muslims, and South Asians, it began a massive preventive
detention campaign. This campaign has resulted in the secret detention and depor-
tation of close to 1000 immigrants designated as “persons of interest” in its inves-
tigation of the attacks. Government officials now acknowledge that virtually all of
the persons that it detained shortly after September 11 had no connection to ter-
rorism. While the government told the public not to engage in ethnic stereotyping
o}r1 to equate immigrants in general with terrorists, its own policies did precisely
that.

Under new Department of Justice policies, immigrants today can be arrested and
held in secret for a lengthy period without charge, denied release on bond without
effective recourse, and have their appeals dismissed following cursory or no review.
They can be subjected to special, discriminatory registration procedures involving
fingerprinting and lengthy questioning concerning their religious and political
views. An immigrant spouse who is abused by her husband must fear deportation
if she calls the local police. Asylum-seekers fleeing repressive regimes like those of
the Taliban or Saddam Hussein may face mandatory detention, without any consid-
eration of their individual circumstances.

There is a better approach. Instead of automatically viewing non-citizens with in-
herent suspicion, America should focus its resources on investigating and appre-
hending those who intend to commit acts of terrorism. America puts itself at greater
risk by alienating immigrant communities, making immigrants distrustful and fear-
ful of government.

The government must stop equating immigration with terrorism. Stepping up bor-
der screenings in a smart way can be part of a policy to make the United States
safer, as I discuss below. Still, improving the “gatekeeper” function of immigration
agencies is only one part, and not the most important one, of a balanced approach
to national security that improves national security while respecting civil liberties.

Terrorism can only be stopped by improving the vulnerabilities in our intelligence
system identified by the Joint Inquiry of the House and Senate intelligence commit-
tees into the September 11 attacks. Immigration agents can stop terrorists if they
have been told for whom to look by intelligence and law enforcement agencies; they
should not be told to guess who is a danger on the basis of crude ethnic stereotypes.

Immigrants and new citizens make our country stronger, not weaker. They serve
in our armed forces, as high-technology workers helping design the latest security
technology, and as translators of critical intelligence information. They provide a
bridge to world understanding, helping counter anti-American sentiment. If we iso-
late immigrants, we isolate ourselves—and make our country more vulnerable to
terrorism.

Put simply, target terrorists, not immigrants.
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ERODING THE PROMISE OF “DUE PROCESS OF LAW”

The Fifth Amendment to the United States Constitution provides that no person
may be deprived of liberty without due process of law. This provision protects all
persons, including immigrants, from arbitrary and unlawful detention by the gov-
ernment.

The government’s initial round-up of Arab, Muslim and South Asian immigrants
and visitors was only the opening salvo in a coordinated and relentless government
effort to remove basic, fundamental checks and balances on its immigration deten-
tion and deportation powers. In its initial draft of legislation that became the USA
PATRIOT Act, the Bush Administration proposed suspending the “Great Writ” of
habeas corpus, protected by the Constitution, to allow the summary detention and
deportation even of legal immigrants with no review by any federal court. It ap-
peared that those targeted in the round-up would have even the most basic of con-
stitutional rights—the right to challenge in court one’s detention by the govern-
ment—swiftly swept aside.

My staff and I worked together tirelessly with members of Congress during the
all-too-brief six week period during which Congress considered the USA PATRIOT
Act to try to restore some measure of accountability to the legislation. Members of
this Subcommittee, on both sides of the aisle, worked with us to preserve some
measure of due process for immigrants. I want to thank, in particular, Representa-
tives Cannon and Flake for registering objections to these draconian immigration
detention and deportation powers in our meeting which resulted in a letter to Chair-
man Sensenbrenner on September 21, 2001. Your efforts to work together with Rep-
resentatives Conyers, Jackson-Lee and other Democrats helped limit detention of
immigrants without charge to seven days and preserved habeas corpus review in the
final version of the USA PATRIOT Act. These changes were among the most impor-
tant improvements Congress made to the USA PATRIOT Act to preserve civil lib-
erties.

Unfortunately, even before Congress had finished its work on the USA PATRIOT
Act, the Department of Justice began, through a series of unilateral regulatory and
policy changes, to dismantle many of the safeguards that ensure detention and de-
portation decisions remain within the rule of law.

While some of these erosions to due process have been justified by the government
as directed against possible terrorists, almost all affect every immigrant. Here are
just a few:

Mandatory Detention. As a result of a recent Attorney General opinion, In re D-
J-, the government can now designate whole categories of immigrants, such as Hai-
tians or asylum-seekers from the Arab and Muslim world in “Operation Liberty
Shield,” to be subject to mandatory detention while often lengthy and protracted im-
migration charges are resolved. Where mandatory detention is involved, the govern-
ment simply abandons an individual hearing altogether, deciding instead on the
basis of immutable characteristics, usually national origin, that particular groups of
non-citizens can be locked away even if they present no danger and are likely to
appear at future proceedings. While the Supreme Court just recently upheld, in lim-
ited circumstances, mandatory detention in the case of certain legal residents who
are deportable as a result of criminal convictions, the Attorney General’s opinion
goes much further. Under his view, the Department of Justice can, without
Congress’s approval, strip whole categories of non-citizens of a right to a bond hear-
ing simply by citing generalized “national security” concerns that have nothing to
do with the risk to security posed by the individual subject to detention.

As a result of this new policy, a Haitian fleeing political turmoil and persecution
from left-wing or right-wing death squads, or a women from Iran fleeing persecution
on account of her gender, will face detention with no ability to obtain release on
bond while their cases for asylum are heard. The new opinion says the government
can lock up asylum-seekers not because they pose a risk of flight or danger, but in
order to deter others from seeking freedom from persecution. This policy is inhu-
mane and violates international law.

Lengthy Detentions Without Charge. Non-citizens residing in the United States
today live in constant fear of arbitrary arrest and deportation. As a result of a regu-
latory change unilaterally approved by the Bush Administration, non-citizens can be
arrested without charge by immigration officials and held for what the Department
of Justice calls a “reasonable time” but which, in practice, has resulted in numerous
detentions that have lasted weeks and weeks. While this flies in the face of the
seven-day limit Congress imposed in section 412 of the USA PATRIOT Act, the posi-
tion of the Department of Justice is that the USA PATRIOT Act’s seven-day limit
has no application to persons it arrests under its pre-existing detention authority.
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Holding Immigrants Ordered Deported. For months, many immigrants caught in
the government’s post-9/11 dragnet could not obtain release from detention even if
they gave up on challenging their deportation. The Department of Justice imple-
mented, for all “special interest” detainees, a “clearance” procedure in which the
INS was prohibited from implementing deportation orders until detainees had been
cleared by Department of Justice investigators. There is no statutory authority for
using immigration detention in this way. The Supreme Court has upheld the gov-
ernment’s power to detain immigrants for the purpose of removing them from the
country, not as an end-run around the due process protections of the criminal laws.
The ACLU assisted immigration attorneys from around the country by drafting
model habeas corpus pleadings to force the Department to release or deport individ-
uals who had given up on fighting their deportation. Rather than defend its actions
in court, the Department simply sped up its clearance process for any immigrant
who was fortunate enough to obtain an attorney who filed such a challenge.

Selective Enforcement of Obscure Immigration Infractions. Not content with its
claimed power to hold immigrants without charge for a “reasonable time” that could
last weeks or months, the Department of Justice has also combed the statute books
to uncover previously obscure and exceedingly minor immigration status infractions
to enforce against otherwise law abiding immigrants. Perhaps the most extraor-
dinary example is the arrest of Thar Abdeljabar, a traveling Palestinian salesman
with a wife and five children. Mr. Abdeljabar and his wife are both lawful perma-
nent residents, and two of his children are United States citizens. Mr. Abdeljabar
was arrested because police were suspicious of his carrying cash and a map with
circled cities that he uses for his work. He was questioned but not charged by the
FBI, only to be charged by INS with a failure to file a change of address form within
ten days of moving.

This extraordinary decision, which violated the government’s own prosecution
guidelines, was followed by an announcement that the Department of Justice would
enforce this previously obscure law at its discretion, prompting an avalanche of
change of address forms that overworked INS employees were now expected to proc-
ess. An immigrant is not safe if he or she complies with the change-of-address law,
however. According to press reports last year, the INS has over 200,000 unfiled and
unprocessed change of address forms among 2 million documents lost or forgotten
by the government at a records storage facility outside Kansas City, Missouri. Each
one of those 200,000 law abiding immigrants is at risk of deportation because of
sloppy INS record keeping and a draconian enforcement mindset.

While an Immigration Judge dismissed the case against Mr. Abdeljabar, others
caught in the government’s dragnet in the future will have to face an immigration
hearings appeals system whose independence and authority are increasingly under
assault by this Administration.

SECRECY IN IMMIGRATION DETENTION

The detentions and deportations of immigrants deemed of “special interest” to the
government were accomplished under an unprecedented veil of secrecy. The secret
detentions left spouses, children, classmates and employers to wonder where they
had been taken, and who would be next. The Department of Justice refused to iden-
tify the detainees, arguing that doing so might jeopardize national security. The se-
crecy alarmed us and other human rights groups, and, together with the Center for
National Security Studies, we filed a federal lawsuit seeking their names under the
Freedom of Information Act. The United States District Court ruled in our favor,
saying that “[s]ecret arrests are ’a concept odious to a democratic society,” and pro-
foundly antithetical to the bedrock values that characterize a free and open one
such as ours.” The government’s appeal in that case was argued on November 18,
2002; a decision has not yet been issued.

In a further effort to deny information to the public and press, the Justice Depart-
ment closed deportation hearings in “special interest” cases. The government re-
fused to release this basic information even to members of Congress. Rep. John Con-
yers, Jr., was even barred entry to a routine immigration hearing involving a “spe-
cial interest” detainee, despite his status as Ranking Member of the House Judici-
ary Committee, with oversight of the Department of Justice, the agency conducting
the hearing.

On behalf of Rep. Conyers among others, the ACLU challenged the secret deporta-
tions, arguing that transparency and accountability are essential to the workings of
American democracy. While the ACLU does not contest that the government may
close hearings, or parts of hearings, on a case-by-case basis where the judge finds
that closure is necessary for national security, these cases are different because they
involve a blanket policy of closing all “special interest” hearings without any judicial
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findings. The U.S. Court of Appeals for the Sixth Circuited agreed with the ACLU,
declaring that a blanket policy of secret deportation hearings was unlawful, saying,
“Democracies die behind closed doors.” In a second lawsuit, the U.S. Court of Ap-
peals for the Third Circuit sided with the government. As a result, the United
States Supreme Court may have to resolve this controversy.

Concerned that the secret hearings were a cover for civil liberty abuses, the ACLU
initiated an ambitious effort to identify the people affected. Working with the
Human Rights Commission of Pakistan (HRCP), the ACLU located twenty-one de-
tainees who had been deported to Pakistan, or who had left the United States vol-
untarily to avoid indefinite detention. The interviews were heart-breaking. These
Pakistani immigrants were not terrorists; instead, they came to the United States
for the same reason previous generations of immigrants who had come to our
shores. They had been salesmen, housewives, and cab drivers—most with children
and homes in America, grateful to be in a country where they could achieve a better
life and live in freedom.

Their detention put an end to all that. They described the anxiety-ridden days,
which turned into weeks, and then into months—culminating in deportation. Few
had been charged with crimes, and several had been deprived of access to counsel.
In some cases, the United States government ignored the plight of their United
States citizen children born in this country. Back in Pakistan, these American chil-
dren, unable to speak the local language, were miserable and failing at school. The
plight of these families was featured on Cable News Network (CNN), National Pub-
lic Radio and on the front page of The New York Times.

ERODING ACCOUNTABILITY

While the government has been eroding basic due process rights, and casting a
veil of secrecy over immigration detention and removal, it has also undercut mecha-
nisms of accountability that ensure its actions remain within the rule of law. As the
ACLU discussed in written testimony before this Subcommittee last year, new regu-
lations undercut the authority and independence of the Executive Office of Immigra-
tion Review (EOIR), the agency charged with providing an administrative check on
immigration agents’ actions.

These changes prompted the National Association of Immigration Judges (NAIJ)
to warn of “disturbing encroachments on judicial independence” and to advocate, as
part of the reform of INS and the creation of the Department of Homeland Security,
an independent immigration court. Unfortunately, while the final version of the
Homeland Security Act of 2002 left EOIR within the Department of Justice, it omit-
ted important provisions to enhance EOIR’s authority and independence. As a re-
sult, EOIR will not be able to effectively resist Department of Justice efforts to seri-
ously erode its judges’ ability to oversee life-and-death decisions concerning deten-
tion, deportation, and asylum.

As a result, Department of Justice policies that sideline EOIR will continue to
erode accountability for unlawful government action. These include:

Nullifying Release Orders. What rights do detainees have in their immigration
hearings, whether closed or open, to obtain release from prison? As a result of poli-
cies approved by the Department of Justice, far fewer. Responding to questions con-
cerning its blanket detention policy in September 11 “special interest cases,” the
government promulgated new regulations allowing it automatically to prevent any
order from an Immigration Judge allowing a detainee release on bond from going
into effect. Even if the detainee can persuade the Board of Immigration Appeals to
affirm the release order, the government can still keep a detainee in prison while
it certifies the request to the Attorney General. No standards govern the granting
of a stay in these cases; it is simply at the discretion of the government. These new
“automatic stay” rules effectively render bond hearings meaningless in individual
cases at the request of the government. Habeas corpus challenges to the use of these
automatic stay orders are pending in the courts.

Limiting Administrative Review. Under the popular but misleading banner of re-
forming the backlogs in the administrative appeals system at the Board of Immigra-
tion Appeals (BIA), the Department of Justice has implemented new rules that un-
dermine review of adverse decisions by immigration judges. Today, non-citizens’
ability to appeal an immigration judge’s decision has been limited by rules that refer
most appeals to a single Board member and put strict time limits on appeals deci-
sions that, if not met, result in automatic dismissal of an appeal. Under the new
system, Board Members feel pressured to dispense “justice” after spending only min-
utes on immigrants’ appeals. In addition, the BIA’s role as an impartial decision-
maker in interpreting immigration laws has been threatened because of an ill-con-
sidered decision to dismiss half the Board on the basis of no objective standards.
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Fears that Board members, fearing dismissal, would hesitate to fulfill their duty to
question government action have been realized, as the first Board members selected
for dismissal have been those most friendly to immigrants.

ALIENATION OF IMMIGRANT COMMUNITIES

Immigrants represent an extraordinary resource for the United States in its ef-
forts to combat terrorism. Terrorism is a global problem that requires cooperation
not just among governments, but among communities that increasingly straddle bor-
ders and cultures. Noting that an intelligence intercept warning of an impending
terrorist attack that was received September 10, 2001 was not translated until Sep-
tember 12, Congress’s own Joint Inquiry into the attacks of September 11, 2001,
identified a critical need to hire more translators with knowledge of Arabic, Urdu,
Farsi, and other foreign languages.

Likewise, to encourage cooperation in solving crime and terrorism, law enforce-
ment officials have worked hard to win the trust of immigrant communities. Yet
these efforts have been seriously undermined by a series of ham-handed policies
likely to further alienate immigrants from the United States government. These in-
clude:

Use of Local Law Enforcement to Enforce Immigration Laws. Under new legal
opinion that erases decades of practice by the Department of Justice, the Depart-
ment’s Office of Legal Counsel has asserted that state and local law enforcement
officials have, in certain circumstances, an “inherent power” to enforce the civil pro-
visions of the immigration laws. In other words, state and local police can arrest
non-citizens who are suspected of violating no criminal law, but simply of over-
staying a visa or committing some other civil violation of their immigration status.
When this policy was first announced, a firestorm of controversy erupted, with oppo-
sition coming not only from advocates for immigrants and civil liberties, but also
from chiefs of police and local officials who rejected the invitation of the Department
of Justice to become immigration enforcement officers. Likewise, prominent conserv-
ative leaders, including Grover Norquist of the Americans for Tax Reform, and
David Keane of the American Conservative Union, expressed opposition to the new
policy, fearing the precedent of allowing state and local enforcement of a federal reg-
ulatory program. Nevertheless, despite the initial signals from the Bush Adminis-
tration that it intended to adopt this policy only with respect to suspected terrorists,
it has gone forward with opening up the federal criminal database—the National
Crime Information Center (NCIC)—to a wide array of immigration infractions, and
insisted that state and local police should arrest those listed in the NCIC.

"Voluntary” Interviews of Arab and Muslim Males. The Department of Justice has
implemented a program to question, without any particularized suspicion, thou-
sands of Arab and Muslim men in an allegedly voluntary but, in reality, highly coer-
cive manner. A memorandum giving guidance on how to conduct interviews in-
structed the interviewers to ask about sensitive, First Amendment protected activi-
ties such as religious practice, mosque attendance, and the interviewee’s feelings to-
wards the United States government. In addition, interviewers were instructed to
ask questions designed to elicit information without any relevance to terrorism but
which was relevant to immigration status, and to refer any person who agreed to
a voluntary interview to the INS if there was an immigration status violation. This
policy resulted in a number of immigration status arrests, which are virtually cer-
tain to lead all immigrants to hesitate, for fear of deportation, before sharing pos-
sibly vital information concerning terrorism with the federal government.

Special Registration of Arab and Muslim Males. Following an intense internal de-
bate, and over the objections of the Department of State, the Department of Justice
embarked on a selective registration program for males from certain countries that
plainly amounts to discriminatory profiling. “tinmimin3no intervvilanply3noINS if heier0.3non immigtato g a3nous viol2
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Aarguing that the release of information could alert terrorists, the Justice Department has declined to identify the
men or describe how and why they were detained. Like Mr. Mehmood, many were held in solitary confinement
for months. Ninety-nine were convicted of criminal charges, 281 were freed or are awaiting decisions on their
immigration status, and nearly 500 have been deported. About 300 more men were arrested by local law
enforcement agencies.

The other five Pakistani men interviewed are among the estimated 10 million people who overstayed their visas
or entered the United States illegally. In the past, they might have lived quietly in the United States under the
radar of immigration officials, who concentrated most of their efforts on securing borders and rarely pursued
aliens once they entered the country. Since Sept. 11, they are being tracked and deported.

The five were among 1,100 people deported under a crackdown begun last spring focusing on 5,900 aliens who
officials said had ignored deportation orders and were from countries where Al Qaeda is believed to be active.
The government says about 300,000 people from other countries who have ignored deportation orders will be
pursued later.

Five of the men interviewed here said that they were unaware of any outstanding deportation order against
them and that they believed they had pending appeals or applications still winding their way through the
Tmamiotatinn_and Naturalization Service's chranie hacklno gf paces hnt were denarted withaut seeing a indge
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Government officials deny this. They say that Muslims are not being singled out, but rather that certain people
from certain places where terrorists are active.

By the account of Mr. Mehmood, on Oct. 3, 2001, he was resting in his home when his doorbell rang at 9 a.m.
He said he had opened it to find 25 to 30 F.B.I. agents surrounding his home.

He said the agents had searched his home and asked him about his brother-in-law, whom they accused of credit
card fraud and manufacturing false documents. The agents told him that he was clear with the F.B.L, he said,
but that the IN.S. wanted him for overstaying the business visa he entered the country under in 1994.

"You'll see a judge,” Mr. Mehmood quoted the F.B.I. agent as saying. "You're a property owner, have a
business and pay your taxes and that's all in your favor."

"He said that I'll be back home by 11 a.m. the next morning," he added.

Held overnight in a federal building in Manhattan, he did not see a judge the next day, he said. Instead, Border
Patrol agents chained his hands and feet, he said, loaded him into a van with four other Muslim men and told
him to not ask questions.

Arriving at the federal government's Metropolitan Detention Center in Brooklyn, Mr. Mehmood said he had
been pulled from the van and slammed against a wall so hard it bloodied his lip. He said a guard had told him,
"You are here as a World Trade Center suspect.”

Locked in a cell that night, he would remain there for four months and two days. For the next two weeks, he
said, he was blocked from communicating with his family or his lawyer or seeing a judge. "Nothing," he said
referring to those weeks. "Just those gray walls."

To fill the blankness, he turned to prayer. Over time, he became a devout Muslim.

Mr. Mehmood was not told at the time what F.B.1. agents had found at this home. The agents also later told
him that they had been told that he refused to take a shipment to Washington, D.C., on Sept. 11. Mr. Mehmood
said the shipment was canceled minutes after the attack that day.

On Oct. 18, he saw an immigration judge who allowed him to call a lawyer, he said. When he called his family,
the line was disconnected. After his arrest, television news crews swarmed his home, and schoolchildren had
started calling his sons "terrorists.” Stones hurled at his house at night had shattered three windows, his family
said.

On Dec. 6, a judge considered a political asylum request Mr. Mehmood filed, citing the burning of his store by
a political group in Karachi in 1989 and the shooting of his nephew in 1994. He said he had failed to file the
request when he arrived in 1994 because a lawyer advised him to exaggerate the threat or wait. He said he did
not want to lie in court and chose to wait.

The judge denied the request and ordered him deported. But Mr. Mehmood remained locked in solitary
confinement for two more months while the F.B.I. and other federal agencies completed his security screening,
he and his lawyer recounted.

"We have the presumption of innocence turned on its head," said Martin R. Stoller, Mr. Mehmood's lawyer.
"Muslim males are presumed to be involved in terrorism and are held there until they are cleared."

On April 2, he was charged with a single criminal offense: using an invalid Social Security card. He pleaded
guilty to removing the "not valid for employment" label from the card so he could get a job as a taxi driver, a
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common practice among Immigtaus. ne was scutenced to time served.

Mr. Mehmood was transferred to the center's general population on Feb. 6. On April 19, LN.S. agents escorted
him to a passenger flight to Pakistan. He is barred from returning for a decade.
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